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Teaching  Montana  Law 
to  the  High  School  Student 


Introduction 


Welcome  to  the  first  product  of  the  Montana  Law-Related  Education  Program.  The 
Montana  Supreme  Court,  Office  of  Public  Instruction,  and  State  Bar  of  Montana  have 
recognized  the  need  for  basic  hands-on  instructional  tools  on  basic  law  for  Montana 
teachers. 

For  several  months,  I  have  compiled  a  number  of  good  materials  which  will  assist 
teachers  in  the  difficult  task  of  teaching  law  to  our  students.  Many  voluntary  hours  have 
been  given  to  this  important  task.  I  would  like  to  acknowledge  the  contributors  listed  on 
the  following  page. 

This  course  narrative  attempts  to  be  self-explanatory,  but  the  complexity  of  law  re- 
quires more  introduction.  To  respond  to  this  concern,  a  separate  video  tape  has  been 
prepared  for  further  introduction  and  assistance  to  this  program. 

On  behalf  of  Chief  Justice  Frank  Haswell,  Superintendent  of  Public  Instruction  Ed 
Argenbright,  and  President  of  the  State  Bar  of  Montana  Ward  Shanahan,  we  extend 
compliments  to  you  on  your  initiative  and  desire  to  understand  our  judicial  system. 


Rick  Bartos 
Editor 
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I.     Introductory  Material 


To  the  Teacher: 

This  portion  includes  the  following  materials: 

Project 

Glossary  of  Terms 

Practice  Exams 


TWENTY-FOUR  HOURS  OF  LAW 


TO  THE  TEACHER 

One  of  the  most  fascinating  and  eye-opening  activities 
you  can  do  is  to  show  how  the  law  affects  our  lives  every 
minute  of  the  day  -  from  wake-up  to  bedtime.   However,  to  do 
this  thoroughly  would  probably  require  volumes  of  listings  so 
it  is  suggested  an  abbreviated  activity  be  used. 


PROCEDURE 

Start  by  explaining  that  the  law  affects  everything  in 
our  lives  from  the  time  we  get  up  (daylight  savings  time  or 
Central  Standard  Time;  even  the  quality  of  the  clock  that 
wakes  us  up)  to  the  meals  we  eat  (the  federal  laws  governing 
the  quality  of  meat  and  enrichment  of  bread  are  very  detailed) 
Then  ask  the  students  to  prepare  a  list  of  laws  that  touch 
them  from  the  time  they  wake  up  to  the  time  they  start  school. 
Another  list  could  be  compiled  for  after  school  to  the  time 
they  go  to  sleep  at  night. 

You  will  probably  quickly  run  out  of  room  for  listing 
but  the  students  will  get  the  idea.  Laws  do  not  just  involve 
crime,  but  exist  for  almost  everything  in  our  lives.  Discuss 
with  them  why  this  is  so  -  how  it  came  about  (particularly 
the  consumer  protection  laws)  and  whether  it  is  necessary. 
What  changes  would  they  make  and  what  would  be  the  effects 
of  these  changes? 


GLOSSARY  OF  LEGAL  TERMS 

A 

acquit  -  to  find  a  defendant  innocent  in  a  criminal  trial. 

allegation  -  the  assertion,  declaration  or  statement  of  a  party 
to  an  action  made  in  a  pleading,  stating  what  he  expects 
to  prove. 

appeal  -  process  by  which  a  case  is  brought  from  one  court  for  re- 
view. 

B 

bailiff  -  court  attendant  whose  duties  include  keeping  order  in 
the  courtroom  and  maintaining  custody  of  the  jury. 

C 

capital  offense  -  a  felony  punishable  by  death. 

case  -  any  proceeding,  action,  cause,  suit,  lawsuit,  or  controversy 
initiated  through  the  court  system  by  filing  a  complaint, 
petition,  or  indictment. 

charge  to  jury  -  a  judge's  instructions  to  the  jury  which  contain 
information  about  the  laws  which  relate  to  the  issues  to 
be  decided  in  a  case. 

clerk  of  court  -  (also  referred  to  as  clerk)  -  office  of  a  court 


whose  principal  duty  is  to  maintain  court  records. 

circuit  -  a  geographical  jurisdiction  of  a  court  composed  of  one 
or  more  counties . 

complainant  -  synonymous  with  "plaintiff." 

complaint  (civil)  -  initial  pleading  by  the  plaintiff  in  a  civil 
case  stating  the  claims  against  the  defendant. 

complaint  (criminal)  -  charge  that  a  person  had  committed  an  offense. 

counsel  -  an  attorney;  one  who  gives  advice,  especially  legal  advice. 

court  -  1)   place  where  justice  is  administered; 

2)   judge  or  judges  formally  engaged  in  administering  justice. 

court  administrator  (administratrix)  -  manager  of  non-judicial  affairs 
of  the  court. 

court  reporter  -  person  who  records  and  transcribes  the  testimony 
at  court  sessions. 


cross-examination  -  questioning  of  a  witness  in  a  trial,  or  in 
^         the  taking  of  a  deposition,  by  the  party  opposed  to  the 
W  one  who  produced  the  witness  by  following  direct  exami- 

nation. 

D 

defendant  -  the  person  against  whom  a  lawsuit  is  started  or  a  crime 
charged. 

deposition  -  the  testimony  taken  and  recorded  in  an  authorized 
place  outside  the  courtroom. 

direct  examination  -  the  first  interrogation  of  a  witness  by  the 
party  on  whose  behalf  he  is  called. 

district  attorney  -  a  prosecuting  official  who  represents  the  State 
in  each  of  its  judicial  circuits. 

due  process  -  constitutional  provision  which  guarantees  an  accused 
person  a  fair  and  impartial  trial. 


evidence  -  any  form  of  proof  legally  presented  at  a  trial  through 
witnesses,  records,  documents,  etc. 

W exhibit  -  paper,  document  or  other  object  received  by  the  court 
as  evidence  during  a  trial  or  hearing. 


felony  -  a  crime  of  a  more  serious  nature  than  a  misdemeanor. 
Generally,  an  offense  punishable  by  imprisonment  for 
more  than  one  year. 

I 

impanel  -  to  organize  those  persons  qualified  for  jury  service. 

indictment  -  written  accusation  by  a  grand  jury,  charging  that 
a  person  or  business  allegedly  committed  a  crime. 

instruction  -  direction  given  by  a  judge  to  the  jury  regarding  the 
law  in  a  case. 


judge  -  an  elected  or  appointed  public  official  with  authority  to 
hear  and  decide  cases  in  a  court  of  law. 


jury  -  specific  number  of  people  selected  as  prescribed  by  law  to 

render  a  decision  (verdict)  in  a  trial.  ^ 

grand  jury  -  a  jury  that  hears  complaints  in  criminal  cases 
and  finds  bills  of  indictment  in  cases  where 
there  is  probable  cause  that  a  crime  was  com- 
mitted. 

petit  jury  -  a  jury  of  twelve  (or  fewer)  persons  for  the 
trial  of  a  civil  or  criminal  case. 


law  -  rules  and  principles  of  conduct  promulgated  by  the  legisla- 
ture, court  decisions,  or  local  customs. 

litigant  -  one  who  is  engaged  in  a  lawsuit. 

litigation  -  contest  in  court. 

M 

misdemeanor  -  offense  less  serious  than  felonies;  generally  those 
punishable  by  fine  or  imprisonment  for  less  than  one  year 


oath  -  written  or  oral  pledge  by  a  person  to  keep  a  promise  or 
speak  the  truth. 

objection  -  statement  by  an  attorney  talcing  exception  to  testimony 
or  the  attempted  admission  of  evidence. 

opening  statement  -  outline  of  anticipated  proof. 

overrule  -  court's  denial  of  any  motion  or  point  raised  to  the 
— court. 


parties  -  persons,  corporations,  or  associations  who  have  brought 
a  lav/suit  or  who  are  defendants. 

plaintiff  -  party  in  a  civil  suit  who  files  a  complaint  seeking 
legal  relief. 

probable  cause  -  reasonable  cause;  having  more  evidence  for  than 
against;  a  reasonable  belief  that  a  crime  has  or  is  being 
committed;  the  basis  of  all  lawful  searches  and  arrests. 

prosecution  -  act  of  pursuing  a  lawsuit  or  criminal  trail;  the 
party  initiating  a  criminal  suit  such  as  the  State  of 
Alabama. 

prosecutor  (prosecutrix)  -  public  official  (district  attorney) 

who  performs  the  function  of  trial  lawyer  for  the  State. 


public  defender  -  a  person  charged  by  the  court  to  provide 
defense  services  to  indigent  defendants. 

R 

rebuttal  -  the  introduction  of  refuting  evidence;  the  attempt 

to  show  that  statements  of  witnesses  as  to  what  occurred 
are  not  true . 

redirect  examination  -  follows  cross-examination  and  is  exercised 
by  the  party  who  first  examined  the  witness. 

respondent  -  party  against  whom  an  appeal  is  brought  in  the  court 
of  appeals. 


striking  a  jury  -  process  of  selecting  a  trial  jury  where  attor- 
neys "strike"  or  excuse  jurors  from  the  trial  until  only 
the  number  needed  remains . 

suit  -  any  court  proceeding  in  which  an  individual  seeks  a  decision 
(see  case) . 

sustain  -  court's  acceptance  of  any  motion  or  point  raised  to  the 
court. 

T 

trial  -  examination  of  issues  of  fact  and  law  in  a  suit  before 
a  court  that  has  jurisdiction  over  the  case. 

V 

venire  -  the  group  of  all  persons  sworn  as  jurors  for  a  term  of 
court. 

verdict  -  formal  decision  made  by  a  jury,  read  before  the  court 
and  accepted  by  the  judge. 

voir  dire  -  the  preliminary  examination  of  a  juror  as  to  qualifi- 
cations. 

W 

witness  -  person  who  testifies  before  a  court  under  oath  regarding 
what  he  has  seen,  heard  or  otherwise  observed. 


FLASH  CARDS 


DIRECTIONS 

Glue  or  tape  together  two  3x5  index  cards.   On  one  side, 
print  the  term.   On  the  other  side,  print  the  definition.   (A 
sample  is  given  below.)   If  you  feel  it  is  necessary,  you  can  sim- 
plify the  definitions. 

You  can  either  show  the  term  (side  A  on  the  example)  and  let 
the  students  give  the  definition,  or  you  can  show  the  definition 
(side  B) ,  allowing  the  students  to  tell  the  term.   You  may  want  to 
use  both  of  these  procedures  together. 


JURY 


(Side  A) 


< 


Specific  number  of  people  selected 
as  prescribed  by  law  to  render  a 
decision  (verdict)  in  a  trial. 


(Side  B) 


i 


COURT  LINGO 


INSTRUCTIONS 

Write  the  terms  that  are  listed  under  the  letters  COURT 
(which  appear  below)  on  the  board.   Pass  out  a  blank  Court  card 
to  each  student.   (Sample  is  given  on  the  following  page. ) 

Have  your  students  write  any  of  the  terms  they  choose  on 
their  cards  under  the  corresponding  letters.   They  will  select 
five  terms  under  the  letters  C,  0,  R,  and  T  and  four  terms  under 
the  letter  U. 

From  your  Master  Card  (which  is  provided) ,  randomly  call  out 
one  term  under  each  letter  until  one  student  (or  more)  signals 
that  he/she  has  covered  all  the  terms  in  either  a  vertical,  hori- 
zontal, or  diagonal  line  on  his/her  card. 

In  order  for  the  student  to  win,  though,  he/she  must  be  able 
to  define  all  four  or  five  legal  terms  which  were  covered. 


0 


U 


allegation 

aopeal 

bailiff 

case 

charge  to  jury 

clerk  of  court 

circuit 

complaint  (civil) 

complaint  (criminal) 


courts 

cross-examination 

defendant 

deposition 

direct  examination 

due  process 

evidence 

exhibits 

felony 


impanel 

indictment 

instruction 

judge 

jury 

law 

litigant 

litigation 

misdemeanor 


oath 

objection 

opening  statement 

overrule 

parties 

probable  cause 

prosecution 

prosecutor 

rebuttal 


redirect  examination 

striking  a  jury 

sustain 

trial 

venire 

verdict 

voir  dire 

witness 


OTHER  RELATED  SUBJECTS 


TO  THE  TEACHER 

This  section  addresses  two  subjects  that  senior  students 
may  find  interesting  as  well  as  having  practical  application  to 
their  lives  as  they  approach  the  "adult  world"  and  begin  to  ac- 
cept the  challenges  and  responsibilities  of  that  world. 

CONSUMER  PROTECTION 

The  following  list  of  books  are  on  the  state  adopted  text- 
book list.   You  may  wish  to  discuss  applicable  topics  on  the 
subject  of  consumer  protection  with  your  students  by  using  one  or 
more  of  these  books  as  resources. 

STATE  ADOPTED  BOOKS 

CONSUMER  ECONOMICS 

Title  Edition    Date  Grade 


Addison-Wesley  Publishing  Company,  Inc. 
BASIC 

OUR  ECONOMY:  HOW  IT  WORKS 

Teacher's  Guide  for  above  title        1st     1980    9 

Amsco  School  Publications,  Inc. 
BASIC 


ECONOMICS  FOR  EVERYBODY  (Hardback)        Rev.     19  80    9 

SUPPLEMENTARY 

ECONOMICS  FOR  EVERYBODY  (Paperbound)      Rev.     198  0    9 

Barron's  Educational  Series,  Inc. 

SUPPLEMENTARY 

CONSUMER  SURVIVAL  BOOK  2nd      1977   9-12 

Doubleday  and  Company,  Inc. 

SUPPLEMENTARY 

GETTING  WHAT  YOU  DESERVE  (Paper)  1st      1979   7-12 

(Consumer  Guide) 


Title 


Edition   Date   Grade 


Gregg  Division,  McGraw-Hill  Book  Company 


BASIC 


THE  AMERICAN  CONSUMER 

Teacher's  Resource  Guide 


BASIC 


2nd    1978    9-12 
Harcourt  Brace  Jovanovich,  Inc. 


THE  CONSUMER  IN  AMERICA 


1st    1979 


OTHER  SUGGESTED  ACTIVITIES 


1) 


2) 


Invite  a  speaker  to  address  your  class (es)  (see  Using 
a  Community  Resource  Person  which  appears  in  the  first 
section  of  this  packet) . 

Contact:   Office  of  the  Attorney  General 

Consumer  Protection  Division 

560  South  McDonough  Street 

Montgomery,  AL   3  6104 

Telephone:   (205)  832-5936 
Toll-free:  1-800-392-5658 

A  representative  from  this  office  can  explain  specific 
Alabama  laws  as  they  relate  to  general  topics  of  consu- 
mer protection. 


Have  students  write  reports  on  topics 
interest  to  them.  Rather  than  have  g 
in  the  report,  you  may  want  to  stipul 
that  they  should  note  the  applicable 
as  they  apply  in  Alabama.  For  exampl 
to  write  about  contracts  and  credit, 
legal  age  for  such  action  in  Alabama, 
write  for  specific  information  to  the 
Office,  Consumer  Protection  Division, 
tioned  above  (Suggestion  #1) . 


which  may  be  of 
eneral  information 
ate  to  the  students 
laws  or  regulations 
e,  if  a  student  were 
he  could  include  the 
Your  students  can 
Attorney  General's 
at  the  address  men- 


3)   Divide  the  class  into  groups  of  4  or  5  and  have  panel 
discussions  on  consumer  topics. 

Some  suggested  topics  for  reports  or  discussion: 

1.  Advertising  Regulations 

2.  Budgeting 

3.  Car  Buying 

4.  Consumer  Action  Groups 

5.  Consumer  Protection  Agencies 


6. 

Contracts  and  Warranties 

7. 

Cooperatives 

8. 

Credit 

Borrowing  Money 

Credit  Cards 

Establishing  Credit 

9. 

Credit  Bureaus 

10. 

Economic  System  in  the  U.S. 

11. 

Food  Controls 

12. 

Government  Regulations  for: 

Over-the-counter  Drugs 

13. 

Home  Buying 

14. 

Inflation 

15. 

Insurance 

Automobile 

Health 

Income 

Life 

Property 

16. 

Labor  Laws 

Child  Labor 

Employment  Discrimination 

17. 

Professional  Services 

Dental 

Legal 

Medical 

18. 

Repairs 

19. 

Saving  and  Investing  Money 

20. 

Selling  Merchandise 

21. 

Tenants  and  Landlords 

TRAFFIC  REGULATIONS 

Although  information  concerning  motor  vehicles  and  traffic 
is  disseminated  to  students  through  the  Driver's  Education  course, 
the  subject  can  also  be  approached  through  a  law  education  course. 

Many  of  the  consumer  education  books  mentioned  above  cover 
topics  relating  to  traffic  and  safety  laws  and  the  possible  conse- 
quences of  violations.   In  order  to  make  a  discussion  of  those 
topics  relevant  to  students,  it  is  suggested  that  the  specific 
Alabama  laws  and  regulations  be  explained.   An  excellent  way  to 
accomplish  this  objective  is  to  invite  a  speaker  to  address  the 
students. 

Possible  speakers  for  consideration  are  the  District  or  Muni- 
cipal judge,  a  representative  from  the  Department  of  Public  Safety 
(a  state  trooper),  or  a  representative  from  a  police  agency. 

You  may  want  to  discuss  the  topics  to  be  covered  with  your 
speaker  ahead  of  time  (see  Using  Community  Resource  Persons  which 
appears  in  the  first  section  of  this  packet) . 


10 
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Some  topics  to  consider  are: 

1.  Traffic  Safety 

Racing  and  possible  penalties 

Reckless  driving  and  possible  penalties 

Driving  while  under  the  influence  of 

alcohol  or  controlled  substances  (DUI) 

and  possible  penalties 
Fleeing  or  attempting  to  elude  police 

officers  and  possible  penalties 

2.  Driver's  Licenses 

Grounds  and  Procedures  for: 
Cancellation 
Suspension 
Revocation 

3.  Motorcycles 

Regulating  Laws 
Equipment 

4.  Department  of  Public  Safety 

Role 

Authority 

Promulgated  Rules 

OTHER  SUGGESTED  ACTIVITIES 

As  was  suggested  with  the  subject  of  consumer  protection, 
additional  activities  include  having  your  students  either  write 
reports  or  conduct  panel  discussions  about  particular  topics  for 
traffic  safety  and  regulations. 


11 
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STUDENT  ATTITUDE-COGNITIVE 
PRE-TEST/POST-TEST 


The  following  tests  are  designed  to  measure  students'  attitude,  respect 
and  knowledge.  You  are  not  asked  to  sign  your  name,  but  please  put  a  code 
of  your  choosing  in  the  upper  right  hand  corner  and  record  your  code  some- 
where in  your  notebook  as  you  will  use  it  again  at  the  end  of  the  semester. 


1. 

Age 

2. 

Sex 

3. 

Grade 

4.  Have  you  ever  been  stopped  by  the  police? 

5.  Have  you  ever  appeared  in  court  as  a  defendant? 


6.  Do  you  know  anyone  currently  employed  by  the 
District  Court  Department? 


7.  Have  you  ever  been  suspended  from  school? 

8.  Have  you  ever  considered  quitting  school? 

9.  Have  you  ever  been  truant? 


YES      NO 
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The  following  true/false  test  is  designed  to  measure  students'  knowledge  and 
awareness  of  the  law  and  court  procedures.  Please  circle  your  answer  in  the 
left  hand  margin. 

T    F    1 .  A  youth  who  runs  away  from  home  can  be  brought  before  a 
judge  for  such  action. 

T    F    2.  The  purpose  of  a  jury  is  to  decide  if  the  rules  of  law 
have  been  adhered  to  during  the  trial. 

T    F    3.  Appeals  courts  hear  only  criminal  cases. 

T    F    4.  When  found  guilty  by  a  jury,  the  judge  can  impose  any 
sentence  he  deems  fair. 

T    F   5.  Judges,  as  well  as  legislators,  establish  laws. 

T    F   6.  "Precedent"  refers  to  laws  previously  established  by  the 
legislature. 

T    F    7.  If  you  purchase  faulty  equipment  from  a  store  you  cannot 

file  a  damage  suit  against  that  firm  because  it  is  your  re- 
sponsibility to  be  sure  the  equipment  is  in  proper  working 
order  (buyer  beware). 

T    F    8.  Court  clerks  are  appointed  by  the  governor. 

T    F    9.  Probation  reports  concerning  an  accused  person  are  admissible 
as  evidence  in  court. 

T    F   10.  A  defendant  must  prove  his  innocence  beyond  a  reasonable  doubt 
to  be  found  not  guilty. 

T    F   11.  The  docket  is  the  place  where  an  accused  person  sits  during 
his  trial. 

T    F   12.  Statutory  law  refers  to  law  passed  by  the  leaislature. 
T    F   13.  The  crime  of  arson  is  a  crime  against  property. 

T    F   14.  All  delinquent  acts  are  crimes  of  which  an  adult  may  be 
accused. 

T    F   15.  A  prosecutor  may  attempt  to  convict  for  a  higher  offense 
than  that  with  which  an  accused  person  is  charged. 

T    F   16.  Police  officers  make  the  decisions  to  charge  persons  with 
crimes. 

T    F   17.  An  indeterminate  sentence  means  the  defendant  has  no  idea 
how  long  he  will  be  in  prison. 

T    F   18.  Juveniles  become  adults  in  the  judicial  system  at  age  18. 
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The  following  Agree/Disagree  6-Point  Scale  is  designed  to  evaluate  students' 
attitudes  and  respect  for  the  law  and  the  courts.  Please  circle  the  number 
which  best  describes  your  feelings  about  the  statement. 


1  -  Strongly  Agree 

2  -  Moderately  Agree 

3  -  Slightly  Agree 


4  -  Slightly  Disagree 

5  -  Moderately  Disagree 

6  -  Strongly  Disagree 


Statements: 

1.  It  is  a  person's  obligation  as  a  citizen 
to  be  a  witness  in  court  when  asked, 
free  of  charge. 

2.  Society  should  pay  attorney  fees  for 
persons  who  can't  afford  lawyers. 

3.  Civil  cases  should  not  be  settled  by 
juries  or  judges,  but  instead  by  boards 
of  experts  trained  in  the  technical 
questions  of  civil  suits. 

4.  It  is  all  right  to  commit  a  crime 
against  a  person  who  deserves  it. 

5.  Persons  are  treated  equally  in  court 
regardless  of  their  position  in  the 
community. 

6.  If  you  can  get  by  with  it,  it  is  all 
right  to  commit  a  crime. 

7.  More  people  should  be  sentenced  to 
prison  for  breaking  the  law. 

8.  It  is  all  right  to  lie  in  court  to 
protect  a  friend. 

9.  It  is  not  bad  to  break  a  law  so  long 
as  someone  isn't  hurt. 

10.  The  purpose  of  a  sentence  should  be  to 
deter  further  criminal  behavior. 

11.  Juvenile  should  not  be  treated  as  an 
adult  in  court  when  accused  of  the 
same  crime. 

12.  Murder  is  justified  under  certain 
circumstances. 


2    3    4    5    6 


2    3    4    5    6 


2    3    4    5    6 


2    3    4    5    6 


2    3    4    5    6 


2    3    4    5    6 


2    3    4    5    6 


2    3    4    5    6 


2    3    4    5    6 


2    3    4    5    6 


2    3    4    5    6 


2    3    4    5    6 


1  A 


Statements  (continued) 


13.  It  is  all  right  to  break  a  law  when 
you  feel  it  is  unfair. 

14.  A  judge  rather  than  a  jury  can  more 
accurately  determine  the  facts  in  a 
case  and  make  a  finding  of  guilty  or 
innocence. 

15.  The  legislature  usually  passes  laws 
based  on  pressure  from  special 
interest  groups. 

16.  Regardless  of  sex,  all  persons  are 
treated  equally  under  the  law. 

17.  Persons  sentenced  to  prison  are  less 
likely  to  break  the  law  again  than 
those  placed  on  probation. 

18.  Juries  generally  understand  cases 
well  enough  to  make  fair  decisions. 

19.  Society  cannot  function  without  laws. 

20.  You  should  not  be  brought  to  trial 
for  hurting  someone  when  you  didn't 
mean  to. 

21.  Most  people  respect  the  law. 

22.  The  judicial  process  is  too  slow. 


2    3    4    5    6 


2    3    4    5    6 


2    3    4    5    6 


2  3  4  J  6 

2  3  4  5  6 

2  3  4  5  6 

2  3  4  5  6 
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There  are  no  right  or  wrong  answers  to  this  test.  It  is  designed  to 
measure  your  attitude  and  respect  for  various  components  of  the  court 
system  and  authority  figures  in  your  life. 


JUDGES 


GOOD 

BAD 

CRUEL 

KIND 

HONEST 

DISHONEST 

UNFAIR 

FAIR 

HARMFUL 

HELPFUL 

STRONG 

WEAK 

SOFT 

HARD 

PASSIVE 

ACTIVE 

GOOD 

PROBATION 

BAD 

CRUEL 

KIND 

HONEST 

DISHONEST 

UNFAIR 

FAIR 

HARMFUL 

HELPFUL 

STRONG 

WEAK 

SOFT 

HARD 

PASSIVE 

ACTIVE 
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LAWS 


GOOD 

BAD 

CRUEL 

KIND 

HONEST 

DISHONEST 

UNFAIR 

FAIR 

HARMFUL 

HELPFUL 

STRONG 

WEAK 

SOFT 

HARD 

PASSIVE 

ACTIVE 

PARENTS 


GOOD 

BAD 

CRUEL 

KIND 

HONEST 

DISHONEST 

UNFAIR 

FAIR 

HARMFUL 

HELPFUL 

STRONG 

WEAK 

SOFT 

HARD 

PASSIVE 

ACTIVE 

GOOD 

SENTENCING 

BAD 

CRUEL 

KIND 

HONEST 

DISHONEST 

UNFAIR 

FAIR 

HARMFUL 

HELPFUL 

STRONG 

WEAK 

SOFT 

HARD 

PASSIVE 

ACTIVE 
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POLICE 


GOOD 

BAu 

CRUEL 

KIND 

HONEST 

DISHONEST 

UNFAIR 

FAIR 

HARMFUL 

HELPFUL 

STRONG 

WEAK 

SOFT 

HARD 

PASSIVE 

ACTIVE 

COURTS 


GOOD 

BAD 

CRUEL 

KIND 

HONEST 

DISHONEST 

UNFAIR 

FAIR 

HARMFUL 

HELPFUL 

STRONG 

WEAK 

SOFT 

HARD 

PASSIVE 

ACTIVE 

TEACHERS 
GOOD                                               BAD 

CRUEL 

KIND 

HONEST 

DISHONEST 

UNFAIR 

FAIR 

HARMFUL 

HELPFUL 

STRONG 

WEAK 

SOFT 

HARD 

PASSIVE 

ACTIVE 
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II.     Montana  Trial  Courts— The  Civil  Process 


To  the  Teacher: 


The  material  that  follows  introduces  students  to  the  Montana  Civil  Trial  Pro- 
cess. An  explanation  of  the  trial  system  and  the  various  components  of  the 
system  are  also  included. 

The  initial  material  is  a  brief  explanation  of  a  Small  Claims  Court,  as  well  as  the 
applicable  Montana  law.  Later,  material  will  give  you  a  variety  of  classroom  ac- 
tivities, including  a  mock  trial  "script"  on  a  civil  action. 
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Montana  Law 

64q  SMALL  CLAIMS  PROCEDURE  -  JUSTICE'S  COURT  25-34-404 

25-34-404.     Execution  of  judgment.  Proceedings  to  enforce  or  collect 
o  judgment   are  governed  by  the  laws  relating  to  executions  upon  district 

court  judgments. 
History:     En.  93-338  by  Sec.  17,  Ch.  5!9,  L.  1975;  R.C.M.  1947,  93-33S(par!j. 


CHAPTER   35 

SMALL  CLAIMS  PROCEDURE  -  JUSTICE'S  COURT 

Parts    1  through  4 

(Repealed.  Sec.  29,  Ch.  586,  L.  1981) 

Part   5  —  General  Provisions 

25-35-501  Purpose. 

25-35-502.  Jurisdiction. 

25-35-503.  Removal  from  district  court. 

25-55-504.  Venue. 

25  35-505.  Parties  —  rep-esentation. 

Part   tt  —  Procedure  Before  Trial 

25-35-601.  Commencement  of  action  —  assistance  to  claimant. 

25-05-602.  Fora:  of  complaint  and  order  of  court/notice  to  defendant. 

5-35-603.  Hearing  dite. 

25  "5  604.  Ser.'ire  on  defendant  —  return. 

S  35  605.  Removal  to  justice's  court  —  effect  of  failure  to  remove. 

!5-!5-60fi  Defendant's  counterclaim. 

.i-.l."  607.  No  further  pleadings. 

25-35-603.  Fees. 

Part   7  —  The  Trial 

.' -35-701.     Proceedings  to  be  informal. 

25-.t"..70i.     Wimesses  —  evidence  —  subpoena  power. 

25-35-703.     Record  of  proceedings. 

Part   8  —  Judgment  —  Appeal 

-; -35  SOI.  Entry  of  judgment. 

-5-35-802.  Costs. 

S-35.E03.  Appe-ii  tc  district  court  —  commencement  and  scope. 

-  ■  35,-804.  Record  on  appeal. 

25-35-805.  U«*  of  transcripts  or  tapes  by  district  court. 

- '  3'  ?'vG.  Attorney's  fees  upon  appeal  or  removal. 

25-35-807.  Exer.ition  of  judgment. 


CbapterCc-npiler's  Comments  that  one  party  may  not  be  represented  by  an 

Preamble.  The  preamble  to  SB  435  (Ch.  586,  attorney  if  the  other  party  is  not  so  represented, 

L  i9?ljread:  ant*  Provides  that  an  appeal  from  the  small 

"WHEREAS,  in  1377  the  Montana  Ltgis-  claims  court  is  to  be  tried  on  the  record  of  the 

a'-ur«  'n-e  ed  t^e  provisions  of  Chapter  572,  case  and  is  not  to  be  tried  as  a  trial  de  novo;  and 

U-v,  .A  107  7,  creating  a  small  claims  cjurt  WHEREAS,   the   Montana   Supreme  Court 

M'-hi'i  ,-jstires'  courts  in  Montana,  which  provi-  has  held  in  the  case  of  North  Central  Services, 

-■..iu  =r  i  edified  &s  Title  25.  chapter  35,  MCA;      Inc.  v.  Hafdahl, Mont. ,  625  P2d  56  [38 

i-rj  St.  Rep.  372].  (Civil  No.  80-228,  decided  March 

'■■'irUEAS,    the    small    claims    procedure  11,  1981),  that  the  cumulative  effect  of  these 

-•••ks  nc  provision  for  a  jury  trial,"  provides  provisions  is  to  deny  the  right  to  a  jury  trial  and 
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ol  SMALL  CLAIMS  PROCEDURE  -  JUSTICE'S  COURT  25-35-505 

25-33-302.    En.  93-355  by  Sec.  11,  Ch.  572,  25-35-303.    En.  93-356  by  Sec.  12,  Ch.  572, 

[977;  R.C  M.  1947,  93-355.  L.  1977;  R.C.M.  1947,  9,3-356. 


Part  4 

Judgment  —  Appeal 
(Repealed.  Sec.  29,  Ch.  586,  L.  1931) 

Part  Compiler's  Comments  25-35-404.     En.  93-357,  93-358  bv  Sees.  13, 

Histories  of  Repealed  Sections:  14,  Ch.  572,  L.  1977;  R.C.M.  1947,  93-357(part), 

25-35-401.     En.  93-362  by  Sec.  18,  Ch.  572,  93-358. 

L.  1977;  R.C.M.  1947,  93-352.  25-35-405.     En.  93-359  by  Sec  15,  Ch.  572, 

25-35-402.     En.  93-364  bv  Sec.  20,  Ch.  572,  L.  1977;  R.C.M.  1947,  93-359. 

L  1977;  R.C.M.  1947,  93-364(3).  25-35-406.    En.  93-363  by  Sec.  19,  Ch.  572, 

25-3u-403.    En* 93-357  by  Sec.  13,  Ch.572,  L.  1977;  R.C.M.  1947, 93-363. 
...  1977;  R.C.M.  1647,  93-357(part). 


Part  5 
General  Provisions 

25-35-501.  Purpose.  It  is  the  purpose  of  this  chapter  to  provide  a 
«peedy  remedy  for  small  claims  and  to  promote  a  forum  in  which  such  claims 
may  be  heard  and  disposed  of  without,  the  necessity  of  a  formal  trial. 

History:     En.  Sec.  1,  Ch.  586,  L.  1981. 

25-35  502.  Jurisdiction.  The  small  claims  court  has  jurisdiction  over 
j!1  actions  for  the  recovery  of  money  or  specific  personal  property  when  the 
amount  claimed  does  net  exceed  $1,500,  exclusive  of  costs,  and  the  defendant 
can  be  served  within  the  county  where  the  action  is  commenced. 

Hir.tf.ry:     tn.  Sec.  2,  Ch.  536,  L.  1981. 

26-35-503.  Removal  from  district  court.  A  district  court  judge  may 
require  any  action  filed  in  district  court  to  be  removed  to  the  small  claims 
court  if  the  amount  in  controversy  does  not  exceed  $1,500.  The  small  claims 
court  shall  hear  any  action  so  removed  from  the  district  court. 

History:    En.  Sec.  X  Ch.  5R6,  L.  1931. 

25-35-504.  Vemie.  Proper  venue  for  actions  commenced  in  the  small 
claims  court  is  the  same  as  that  provided  by  law  for  civil  actions  commenced 
in  justice's  court. 

Hiitory:     Er.  Sec.  4,  Ch.  586,  L.  1931. 

25-35-505.  Parties  —  representation.  (1)  Parties  in  the  small  claims 
court  '..W)  be  individuals,  partnerships,  corporations,  unions,  associations,  or 
any  othe»  kind  of  organization  or  entity,  except  the  state  or  any  agency 
thereof. 

02)  A  party  may  not  be  represented  by  an  attorney  unless  all  parties  are 
represented  by  an  attorney  in  a  small  claims  court. 

(3,i  .An  individual  may  represent  himself  in  a  small  claims  court.  A  part- 
nership m&y  he  represented  by  a  partner  or  one  of  its  employees.  A  union 
"•Ury  be  represented  by  a  union  member  or  union  employee.  A  corporation 
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25  35-206 


CIVIL  PROCEDURE 


the  right  to  counsel  at  every  stage  of  the  factual 
determination  of  a  case  in  small  clai:ns  court- 
and 

WHEREAS,  the  Supreme  Court  therefore 
held  section  25-35-403(2),  MCA,  to  be  uncon- 
stitutional and  also  held  the  remainder  of  Title 
25,  chapter  35,  unconstitutional  and  void  for  the 
reason  that  it  could  not  be  severed  from  section 
25-35-403(2),  MCA. 

THEREFORE,  it  is  the  intent  of  the  Legis- 
lature to  cure  the  unconstitutionality  of  Title 
?5,  chapter  35,  by  repealing  and  reenacting 
those  provisions  with  such  changes  as  to  cure 
the  unconstitutionality  of  those  provisions." 


1981  Title:  The  title  to  SB  485  (Ch. 


c.-,. 


I. 


1981)  read:  "An  act  to  create  a  small  V'-i 
court  procedure  within  justices'  courts-  p-7' "' 
ing  for  jurisdiction  of  the  small  claims  court' •  ' 
method  of  commencing  actions,  hearings  c-,.  -' 
terclaims,  subpeena  powers,  removal  uTjust  ,', 
court,  and  appeals  to  district  court;  amend? 
sections  3-10-1001,  3-10-1004,  and  25-31  ]'■  • 
MCA;  repealing  Title  25,  chapter  35,  \;J'A.  a~ 
providing  an  immediate  effective  date. 

Effective  Date:  Section  30,  Ch.  586  L  19^1 
provided:  "This  act  is  affective  on  passages.™ 
approval."  Approved  May  1,  19S1. 


Part   1 

General  Provisions  —  Jurisdiction 
(Repealed.  Sec.  29,  Ch.  586,  L.  1981) 


Part  Compiler's  Comments 

Histories  of  Repealed  Sections: 

25-35-101.  En.  93-345  by  Sec.  1,  Ch  572 
L.  1077;  R.C.M.  1947,  93-345. 

25-35-102.  En.  93-347  by  Sec.  3,  Ch  572 
L.  1977;  R.C.M.  1947,  93-347(1) 


25-35-103.  En.  93-347  by  Sec.  3  Ch 
L.  1977;  R.C.M.  1947,  93-347(2). 

25-35-104.  En.  93-348  by  Sec.  4  Ch 
L.  1977;  R.C.M.  1947,93-348. 

25-35-105.  En.  93-354  bv  Sec.  10  Ch 
L.  1977;  R.C.M.  1947,  93-354,:  amd.  Sec  9 
409,  L.  1979.  '    ' 


c... 


Part  2 

Procedure  Before  Trial 
(Repeated.  Sec.  29,  Ch.  586,  L.  198  I) 


Part  Compiler's  Comments 

Histories  of  Repealed  Sections- 
25-35-201.     En.  93-349,  93-361  by  Sees.  5, 

, 1 ''„,"■  57"'  U  l977;  R  CM-  1947'  &3-349(part), 
93-361(i);aind.  Sec.  1,  Ch.  501,  L.  1979 

25-3^202.  En.  93-350  by  Sec.  6,  Ch.  572, 
L.  IS,,;  R.C.M.  1947,93-350. 

25-35-203.  En,  v.'<-352  by  Sec.  8,  Ch.  572, 
-n     t'"0^-C-M-  194T-  93-352:  am<i-  Sec.  2,  Ch. 

25-35-204.  En.  93-351  by  Sec.  7,  Ch  572 
L.  1977;  R.C.M.  1947,93-351. 

25-35-205.  En  93-353  by  Sec.  9,  Ch  572 
L.  1977;  R.C.M.  1947, 93-353. 


25-35-212 
25-35-213 


25-35-7.96.     Renumbered 
Code  Commissioner,  1979. 

25-35-;!07.    Renumbered 
Code  Commissioner,  1979. 
25-35-21 1.     En.  Sec.  3,  Ch.  501,  L.  1979 
25-35-212.     En.  93-349  by  Sec.  5,  Ch.  57 
L.  1977;  R.C.M.  1947,  93-349(part);  amd.  Sec.  ■• 
Ch.  501,  L.  1979;  Sec.  25-35-206,  MCA  197«- 
redes.  25-35-212  by  Code  Commissioner,  1979 

25-35-213.  En.  93-364  by  Sec.  20,  Ch.  57J 
L.  1977;  R.C.M.  1947,  93-364(1),  (2);  amd.  Sec 
5,  Ch.  501,  L.  1979;  Sec.  25-35-207,  MCA  1979; 
redes.  25-35-213  by  Code  Commissioner,  1979 


Pi-rt  Compiler's  Comments 
Histories  of  Repealed  Sections: 


Part  3 

The  Trial 
(Repealed.  Sec.  29,  Ch.  586,  L.  1981) 


25-35-301.  En.  93-349  by  Sec.  5,  Ch.  57 
L.  1977;  R.C.M.  1947,  93-349(part). 
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may  ba  iepresented  by  one  of  its  employees.  An  association  may  be  rep,. 
seated  by  one  of  its  members  or  by  an  employee  of  the  association.  .\- 
o'her  hind  of  organization  or  entity  may  be  represented  by  one  of  its  mem. 
bers  cr  employees. 

(4)  Only  a  party,  natural  or  otherwise,  who  has  been  a  party  to  the  trans 
action  with  the  defendant  for  which  the  claim  is  brought  may  file  and  prose- 
cute  a  claim  in  the  small  claims  court. 

(5)  No  party  may  file  an  assigned  claim  in  the  small  claims  court. 

(6)  No  party  may  file  more  than  three  claims  in  any  calendar  year. 

(7)  Notwithstanding  any  other  provision  of  this  section,  a  personal  rep'j. 
sentative  of  a  decedent's  estate,  a  guardian,  or  a  conservator  may  be  a  parq 
in  the  small  claims  court. 

History:     Ln.  Sec.  5,  Ch.  586,  L.  1981. 

Part  6 
Procedure  Before  Trial 

25-35-601.     Commencement  of  action  —  assistance  to  claimant. 
(1)  A  small  claims  action  is  commenced  whenever  any  person  appears  bei  r 
a  justice  of  the  peace  and  executes  a  sworn  small  claims  complaint  in  sub- 
stantially the  same  form  as  set  forth  in  25-35-602. 

(2)  The  justice  shall  assist,  any  claimant  in  preparing  his  complaint  oi 
instruct  his  clerk  to  provide  such  assistance.  The  attorney  general  shall  pre- 
pare a  pamphlet  explaining  in  plain  language  the  procedures  for  prosecuting 
and  defending  a  claim  in  small  claims  court  and  distribute  copies  of  the  pam- 
phlet to  each  small  claims  court.  The  justice  or  his  clerk  shall  give  the  plain- 
tiff a  copy  wh^n  the  plaintiff  appears  to  execute  his  complaint,  and  a  co  ■ 
must  be  attached  to  the  order  of  the  court/notice  to  defendant. 

History:     Ln'.  Sec.  6,  Ch.  586,  L.  1981. 

25-35-602.  Form  of  complaint  and  order  of  court/notice  to 
defendant.  The  sworn  complaint  and  order  of  the  court  shall  be  made  on 
a  bicink  substantially  in  the  following  form: 

JN  THE  SMALL  CLAIMS  DIVISION  OF  THE  JUSTICE'S 

COURT  OF COUNTY,  MONTANA 

BEFORE ,  JUSTICE  OF  THE  PEACE 


Plaintiff, 

vs. 
Complaint 


Case  No. 
Defendant(s) 


Cornea  now  the  plaintiff,  being  first  duly  sworn,  upon  oath,  and  compla:^ 
xrS,  alleges  that  defendant  is  indebted  to  plaintiff  in  the  sum  of  $ ,  for 
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,-ich  sura  is  now  due,  owing,  and  unpaid  despite  demands  for  the  payment 
-rraof  together  with  plaintiffs  costs  herein  expended. 
Daied  this day  of ,  19.... 


Plaintiff 


Plaintiffs  address 
subscribed  and  sworn  to  before  me  this day  of 19.... 


Justice  of  the  peace 

By: 

Clerk,  small  claims  division 

ORDER  OF  COURT/ 
NOTICE  TO  DEFENDANT 
HE      STATE      OF      MONTANA      TO      THE      ABOVE-NAMED 
'EFENDANT(S): 

You  are  hereby  directed  to  appear  and  answer  the  within  and  foregoing 
lripiaint  at: . 


';  on at  .... 

Reset  for at  .... 

Reset  for at  .... 

Reset  for at  .... 

.nd  to  have  with  you,  then  and  there,  all  books,  papers,  and  witnesses 
■.efded  by  you  to  establish  your  defense  to  the  claim;  and  you  are  further 
:otified  that  in  case  you  do  not  appear,  judgment  will  be  taken  against  you 
iy  default  for  the  relief  demanded  in  the  complaint  and  for  eosts  of  this 
action,  including  costs  of  service  of  the  complaint  and  order  of  the 
ourt/notice  to  defendant. 

-  You  are  hereby  further  notified  that,  within  49  days  of  service  upon  you 
.  jt  this  complaint  and  order,  you  may  remove  this  action  from  the  small 
y'!aims  court  to  justice's  court,  and  that  your  failure  to  remove  shall  consti- 
tute a  waiver  of  your  rights  to  trial  by  jury  and  to  representation  by  counsel. 
;••  To  the  Sheriff,  Constable,  or  Server  of  process  of  said  county,  greetings: 

Make  legal  service  and  due  return  thereof  on  the  defendant  at 

*  kated  this  ....  day  of ,  19.... 


Justice  of  the  peace 

By: 

Clerk,  small  claims  division 
his-orv:     En.  S«c.  7,  Ch.  J86,  L.  1981. 

25-35-603.  Heaving  date.  The  date  for  the  appearance  of  the  defen- 
Tvit  to  be  set  forth  in  the  order  shall  be  determined  by  the  justice  of  the 
•'peacje  or  by  his  clerk  and  may  nof  be  more  than  40  or  less  than  10  days  from 
the  -Jrate  of  the  order.  Service  of  the  order  and  a  copy  of  the  sworn  complaint 
shaU  !->=>  mj/d ?  upon  the  defendant  not  less  than  5  days  prior  to  the  date  set 
•pT  his  sspps£*aa."t}  by  the  order.  If  the  order  is  not  timely  served,  the  plain- 
tit1'  may  have  a  new  appearance  date  set  by  the  justice  of  the  peace  or  his 
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clerk  and  a  new  order  issued  and  delivered  to  the  she-iff,  constable,  or  other 
process  server.  If  necessary,  repeated  orders  may  he  issued  at  any  time  within 
1  year  after  the  commencement  of  the  action. 
Histu,,:     Eli.  Sec.  8,  Ch.  586,  L.  1981. 

25-35-G04.  Service  on  defendant  —  return.  (1)  The  original  of  the 
order  and  notice  shall  be  shown  to  the  defendant,  and  a  copy  of  it  along  with 
a  copy  of  the  sworn  complaint  shall  be  served  upon  the  defendant  by  the 
sheriff,  constable,  or  other  process  server  in  the  same  manner  provided  bv 
law  for  service  of  process  in  civil  actions  in  justice's  court.  The  provisions  o; 
law  relating  to  sheriffs  fees  are  applicable  to  this  section. 

(2)  The  sheriff,  constable,  or  other  process  server  shall,  after  effecting  ser- 
vice, return  the  original  order  to  the  justice  of  the  peace  or  his  clerk. 

Hhiory:     En.  Sees.  0.  10,  Ch.  586,  L.  1981. 

25-35-605.     Removal   to  justice's   court  —  effect  of  failure  to 

remove.  (1)  Any  action  commenced  in  small  claims  court  may  be  removed 
to  justice's  court  by  a  defendant  upon  the  filing  of  a  notice  of  removal  with 
the  justice  within  40  days  of  the  service  of  the  complaint  and  order.  Fror- 
the  time  of  filing  of  the  notice  of  removal,  the  court  to  which  the  action  :.> 
removed  has  and  exercises  the  same  jurisdiction  over  it  as  though  the  action 
had  been  originally  commenced  in  such  court. 

(2)  Upon  the  filing  of  a  notice  of  removal,  the  court  shall  give  notice  o; 
that  fact  to  all  other  parties  to  the  action.  All  rules  and  statutes  governing 
proceedings  originally  commenced  in  justice's  court,  including  rules  and  stat- 
utes  governing  appeals  from  justice's  court,  are  applicable  to  proceeding 
removed  to  justice's  court,  except  that  a  plaintiff  is  not  required  to  replead 
unless  the  court  so  orders,  and  no  fee  shall  be  required  of  a  plaintiff  for  the 
filing  of  a  complaint  if  a. fee  for„£iling  was  paid  in  small  claims  court. 

(3)  Failure  to  request  removal  within  the  time  provided  in  subsection  (1) 
constitutes  a  v/aiver  by  the  defendant  of  his  right  to  a  trial  by  jury  and 
representation  by  an  attorney,  and  the  justice  shall  inform  the  defendant  of 
such  fact  prior  to  commencement  of  the  hearing. 

H^tory:     En.  liecs.  17.  18,  Ch.  5!J6,  L.  1931. 

25-35-606.  Defendant's  counterclaim.  (1)  The  defendant  may  assert 
a  counterclaim  against  the  plaintiff  arising  out  of  the  same  transaction  or 
occurrence  that  is  the  subject  matter  of  the  plaintiff's  claim  by  appearing 
before  the  justice  of  the  peace  and  executing  a  sworn  small  claims  counter- 
claim in  substantially  the  same  form  as  set  forth  in  subsection  (3).  The 
defendant  shall  cause  the  counterclaim  to  be  served  on  the  plaintiff  not  less 
than  72  hours  before  the  date  set  for  the  hearing.  Service  shall  be  made  in 
the  same  manner  in  which  service  of  the  order  of  court/notice  to  defendant 
is  made  on  the  defendant.  A  defendant  may  not  assert  as  a  counterclaim  any 
claim  not  arising  out  of  the  transaction  or  occurrence  that  is  the  subject  mat- 
ter of  the  plaintiffs  claim. 

(2)  A  counterclaim  or  setoff  may  not  exceed  $1,500.  If  a  counterclaim  or 
sej.of'f  is  asserzed  in  excels  of  S  1,500,  the  jurisdiction  of  the  small  ciaims  court 
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■:  the  plaintiffs  claim  is  not  defeated,  but  the  court  shall  limit  its  determi- 
,■  r.  "t  the  counterclaim  or  setoff  to  the  question  of  whether  the  plaintiffs 
.  r.  is  discharged  thereby,  leaving  the  defendant  to  prosecute  the  balance 
,  nis  claim  in  an  appropriate  justice  or  district  court  action 
.;,  The  counterclaim  shall  be  made  on  a  blank  substantially  in  the  fol- 
ding form: 

t.N'THE  SMALL  CLAIMS  DIVISION  OF  THE  JUSTICE'S  COURT  OF 

COUNTY,  MONTANA 

BEFORE JUSTICE  OF  THE  PEACE 


Plaintiff 


Defcridai-it(s)     - 


Counterclaim 
Case  No.  ... 


Comes  now  the  defendant,  being  first  duly  sworn,  upon  oath,  and  alleges 
"H  defendant  is  entitled  to  counterclaim  against  the  plaintiff  in  the 
.jintifPs  ponding  action  in  the  sum  of  $ ,  for  


•  li'.-h  sura  is  now  due,  together  with  defendant's  costs  herein  expended. 
Dated  this  ...  day  of ,  19... 


Defendant 


Defendant's  address 
Subscribed  and  sworn  to  before  me  this day  of ,  19.. 


Justice  of  the  peace 

By:  

Clerk,  small  claims  division 
ttsiory:     En.  Sec.  11,  CI..  586,  L.  19SJ. 

25-35-607.     No  further  pleadings.  No  form  of  pleading  other  than 
'■"■■:  complaint,  the  order  of  the  court/notice  to  defendant,  and  the  counter- 
ia'.tn  of  the  defendant,  if  there  is  one,  is  allowed. 
'i..<!. ■:■}•-     r.r.  Sec.  12,  Ch.  5£6,  L.  1981. 

25-35-608.     Fees.  (1)  The  clerk  of  the  justice's  court  shall  collect  a  fee 

if ;./.. 

la)     from  the  plaintiff  upon  the  fding  of  the  sworn  complaint;  and 

•o)  from  the  defendant  upon  his  appearance  and  contesting  of  the  com- 
plHrr  o,r  execution  of  a  counterclaim. 

I- 1  Tne  laws  relating  to  paupers'  affidavits  apply  to  actions  before  the 
"Ms '!  ciaims  court. 

Kistcry:     F.u.  S?«.  13,  Ch.  536,  !..  1931. 
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Part   7 
The  Trial 


25-35-701.     Proceedings  to  be  informal.  The  hearing  and  disposition 

of  sirta'.l  claims  actions  shall  be  informal. 

History:     En.  Sec.  14,  Ch.  586,  L.  1981. 

25-35-702.  Witnesses  —  evidence  —  subpoena  power.  The  plain 
tiff  and  the  defendant  may  offer  evidence  in  their  behalf  by  witness^ 
appearing  at  such  hearing  in  the  same  manner  as  in  other  cases  arising  in 
justice's  court  or  by  written  evidence,  and  the  judge  may  direct  the  produc- 
tion of  evidence  as  he  considers  appropriate.  The  small  claims  court  has  the 
subpoena  power  granted  to  justices'  courts  in  all  civil  cases. 

History:     En.  See.  15,  Ch.  586,  L.  1981. 

25-35-703.     Record  of  proceedings.  All  civil  actions  tried  in  a  small 
claims  court  shall  be  recorded  either  electronically  or  stenographicolly. 
History:    En.  Sec.  16,  Ch.  585,  L.  1981. 


:, 


Part  8 
Judgment  —  Appeal 


25-35-301.     Entry  of  judgment.  Upon  the  conclusion  of  the  case  trie.'    ; 
to  the  court,  the  justice  shall  make  his  findings  and  enter  judgment. 
Hi3tor>:     En.  Sec.  19,  Ch.  586,  L.  1981. 

25-35-302.  Costs.  The  prevailing  party  in  an  action  before  ihe  small 
claims  court  is  entitled  to  his  costs. 

History:     En.  Sec.  20,  Ch.  586,  L.  1981.  j 

I 
25-35-303.  Appeal  to  district  court  —  commencement  and 
scope.  (1^  If  either  party  is  dissatisfied  with  the  judgment  of  the  small 
claims  court,  he  may  appeal  to  the  district  court  of  the  county  where  the 
judgment  was  rendered.  An  appeal  shall  be  commenced  by  giving  written 
notice  to  the  small  claims  court  and  serving  a  copy  of  the  notice  of  appeal 
on  the  adverse  party  within  10  days  after  entry  of  judgment. 

<2)     There  may  not  be  a  trial  de  novo  in  the  district  court.  The  appeal 
shall  be  limited  to  questions  of  law. 
Histor;,:     En.  Sec.  21.  Ch.  586,  L.  1981. 

25-35-804.  Record  on  appeal.  (1)  Within  30  days  of  the  notice,  the 
entire  record  of  the  small  claims  court  proceedings  shall  be  transmitted  to 
the  district  court  or  the  appeal  shall  be  dismissed.  It  is  the  duty  of  the 
appealing  party  to  perfect  the  appeal. 

(2)  When  notice  of  appeal  is  filed,  the  justice  shall  forward  the  electronic 
recording  or  transcript  of  the  stenographic  record  of  the  proceedings  to  the 
district  court.,  together  with  the  original  papers  filed,  certified  by  him  to  be 
accurate  and  complete.  When  the  record  is  transferred  to  the  clerk  of  the  dis- 
trict court,  the  justice  shall  notify  the  parties  in  writing. 

Historv;     En.  Sec.  22,  Ch.  586,  L.  1931. 
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.5  35-805.  Use  of  transcripts  or  tapes  by  district  court.  The  dis- 
'.  jourt  rnav  hear  the  recording  of  the  proceedings  of  the  justice's  court, 
.';n  it,  discretion  it  may  have  parts  or  all  of  the  recordings  transcribed  at 
"  c'0st  of  the  district  court.  If  the  proceedings  are  stenographically  ta^en, 
r  'n,-,te;  will  be  transcribed  in  full  or  in  designated  parts  as  stipulated  by 
".  partUs.  The  cost  of  such  transcription  shall  be  computed  as  prescribed 
■  law. 

u,:or?:     En.  Sec.  23,  Cb.  586,  L.  1981. 

>5-35-806.     Attorney's  fees  upon  appeal  or  removal.  (1)     If  the 

J'ies  are  represented  by  counsel  on  appeal,  the  court  may  grant  the  pre- 
,%■»  partv  his  reasonable  attorney's  fees,  in  addition  to  costs. 
"Vlf  a  defendant  removes  a  matter  to  justice's  court  under  the  provi- 
ng of  25-35-005(1)  but  does  not  prevail  in  justice's  court,  the  court  may 
-,nt  the  plaintiff  his  reasonable  attorney's  fees,  if  any. 
History:     En.  Sec.  25,  Ch.  586,  L.  1981. 

•'5-35-807.     Execution  of  judgment.  Proceedings  to  enforce  or  collect 
,  judgment  are  governed  by  the  laws  relating  to  execution  upon  justice's 

urt  judgments. 

.li>tor>:     En.  Sec.  24,  Ch.  536,  L.  1981. 
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USING  COMMUNITY  RESOURCE  PERSONS 


TO  THE  TEACHER 


Make  extensive  use  of  community  resource  persons  to  teach 
about  law  and  court  procedure.   Examples:   judges  (Circuit,  Dis- 
trict, Municipal),  clerks  of  court,  lawyers,  district  attorneys, 
sheriff,  police,  probation  officers,  ex-offenders. 

A  successful  classroom  hour  can  best  use  community  resources 
by  preplanning. 

1.  Give  the  resource  person  enough  lead  time. 

2.  Prepare  the  speaker  as  to  the  size,  age  level  and 
background  of  your  class. 

3.  Let  the  speaker  know  what  you  are  currently  studying 
and  how  the  speaker  fits  in.   Tell  him  or  her  what 
materials  you  are  using. 

4.  Determine  the  appropriate  method  of  preparation. 

a.  lecture 

b.  panel  discussion 

c.  mini-lecture  with  discussion 

d.  mock  trial/role  play/simulation 

e.  debate 

f.  other  activity  you  would  like  speaker  to  try 

5.  Prepare  the  class. 

Have  materials  read  and  discussed;  students  should  pre- 
pare questions  in  advance.  In  role-play,  have  students 
discuss  problems. 

6.  If  video  taping  equipment  is  available,  tape  presenta- 
tions by  resource  people.   These  can  be  used  for  review 
or  for  classes  the  speaker  cannot  visit  in  person. 
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JURY  DUTY* 
A  Roie-Playing  Simulation 


TO  THE  TEACHER 


This  game  is  designed  to  provide  students  with  an  opportunity 
to  experience  the  role  played  by  jurors  in  the  legal  system.   They 
will  hear  testimony  given  by  witnesses  and  be  required  to  weigh 
the  evidence,  grapple  with  the  issue  of  credibility  of  witnesses, 
listen  to  the  charge  to  the  jury  by  the  judge,  and  ultimately  be 
asked  to  render  a  fair  and  impartial  verdict  based  on  the  evidence 
presented  and  the  existing  law. 

Major  objectives  of  this  game  are  to  develop  critical  -chink- 
ing, discussion  and  listening  skills.   In  addition,  participation 
in  the  "model"  will  enable  students  to  face  some  of  the  conflicts 
jurors  face  in  reaching  a  verdict  and  to  draw  conclusions  abouc 
a  legal  suit.   An  added  benefit  will  be  the  exposure  to  trial 
procedure. 

RULES 

1.  This  simulation  game  should  involve  20-30  participants. 

2.  Select  persons  at  random  to  play  the  following  roles. 

6  or  12  Jurors  1  Judge 

Plaintiff  5  to  10  Observers 

Defendant  1  Bailiff 

1  or  2  Plaintiff's  Attorneys  2  Witnesses 
1  or  2  Defendant's  Attorneys 


*Reprinted  from  Law  in  the  Lone  Star  State,  written  by  Lanette 
S.  Baker,  Edited  by  B.  R.  Sullivan,  and  published  by  the  Dallas 
Independent  School  District.   Used  with  permission. 
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Organize  the  classroom  to  duplicate  the  courtroom  as  shown, 
If  possible,  provide  table  for  plaintiff  and  defendant. 


JUDGE 


WITNESS 


DEFENDANT  AND  PLAINTIFF  AND     ^ , 

ATTORNEY  ATTORNEY        «| 


M 


OESERVERS 


4.  Copy  and  hand  out  an  instruction  sheet  for  each  participant 
and  a  trial  script  to  the  judge,  lawyers,  witnesses  and  bailifi 
Do  not  allow  jurors  to  see  the  script. 

5.  Begin  the  trial  and  proceed  with  testimony  of  all  witnesses. 
At  the  conclusion  of  the  testimony,  the  judge  should  read  his 
charge  to  the  jury.   They  should  go  to  the  middle  of  the  room. 
If  tables  are  available,  have  them  sit  around  the  table  and 
the  rest  of  the  class  arranged  so  that  they  can  hear  the  de- 
liberation.  The  foreman  (juror  No.  1)  should  act  as  chairman. 
To  reach  a  decision,  he  will  ask  for  a  vote  on  each  question 
in  the  judge's  charge.   The  vote  must  be  unanimous.   If  all 
jurors  do  not  agree  on  a  question,  they  should  discuss  the 
evidence  and  try  to  convince  the  other  jurors  of  their  point 
of  view.   If  they  are  unable  to  agree,  they  may  state  that 
they  cannot  reach  an  agreement  on  that  question. 

6.  At  the  completion  of  the  jury's  deliberation,  the  game  is 
completed. 

DEBRIEFING 

As  with  any  simulation,  the  most  important  aspect  is  the 
analysis  of  the  activity.   Ample  time  should  be  allowed  for  full 
discussion  of  the  activity.   The  following  questions  are  suggested: 

1.  Was  the  role-play  believable? 

2.  Were  the  jurors  serious  about  their  role? 

3.  What  did  you  observe  the  jurors  doing?   Do  you  think  these  are 
the  kinds  of  things  jurors  in  an  actual  case  do? 

4.  Did  the  jury  follow  the  rules  given  to  them  by  the  judge? 
Did  you  as  jurors  find  it  hard  to  follow  the  rules? 

5.  Did  the  jurors  use  the  evidence  they  heard  in  the  trial  in 
answering  the  questions? 
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6.  Did  the  jurors  find  it  hard  to  rely  on  the  evidence  only? 
Did  anything  else  affect  your  thinking?   Do  you  think  this  is 
a  problem  for  jurors  in  a  real  case? 

7.  In  the  trial,  the  plaintiff  told  her  story  of  the  accident 
and  the  defendant  told  a  story  which  was  completely  opposite. 
Both  were  under  oath.   Was  someone  lying? 

8.  Did  you  as  jurors  feel  involved  in  the  situation?   Did  it  seem 
important  to  render  a  fair  decision? 

9.  Do  you  believe  the  jury  system  is  a  good  way  to  provide 
justice?  Why  or  why  not? 

10.   On  a  piece  of  paper  complete  the  following  statement,  "I 
learned  that  a  jury..."   Share  the  statements. 


i 


33 


INSTRUCTIONS  TO  THE  JURORS 


Your  job  is  to  listen  carefully  to  the  evidence  presented 
by  the  witnesses  and  make  a  decision  only  on  the  admissible 
evidence.   You  will  hear  testimony  and  you  must  decide  who  is 
telling  the  truth.   You  may  believe  or  disbelieve  all  or  part  of 
what  a  witness  says.   After  you  have  heard  the  testimony  you 
will  listen  to  the  charge  read  to  you  by  the  judge.   The  charge 
will  give  you  the  law  that  applies  to  this  case.   There  will 
be  questions  which  you  must  answer.   You  must  follow  the  instruc- 
tions given  to  you  by  the  judge. 

The  judge  will  give  you  a  list  of  questions  and  you  will 
go  to  the  center  of  the  room  to  make  your  decision.   Juror  No.  1 
will  be  the  foreman  of  the  jury.   He  will  read  the  first  ques- 
tion and  call  for  discussion.   After  the  discussion  he  will  call 
for  a  vote.   You  will  vote  on  each  question  by  answering  "yes" 
or  "no."   A  juror  may  try  to  convince  others  of  his  viewpoint 
but  remember  to  use  only  the  testimony  allowed  in  the  trial.   If 
you  cannot  all  agree  on  an  answer,  you  may  go  on  to  the  next 
question. 

Remember  to  follow  the  judge's  instructions  carefully.   If 
any  juror  does  not,  the  foreman  should  warn  him. 

INSTRUCTIONS  TO  OBSERVERS 

Observers  should  take  their  seats  and  act  as  the  audience  in 
the  courtroom.   Their  job  will  be  to  give  feedback  to  what  takes 
place . 

INSTRUCTIONS  TO  THE  JUDGE 

The  judge  plays  the  role  of  referee.   He  will  make  the 
rulings  as  directed  in  the  script  of  the  trial. 

INSTRUCTIONS  TO  BAILIFF 

The  bailiff  will  seat  and  swear  in  the  jury,  administering 
the  following  oath:   "You  and  each  of  you  do  solemnly  swear  (or 
affirm)  that  in  the  case  of  Polly  Plaintiff  against  Danny  Defen- 
dant you  will  a  true  verdict  render  according  to  the  law  and  the 
evidence  so  help  you  God.   Your  answer  is  I  do." 

The  bailiff  will  call  and  swear  in  witnesses,  using  the 
following  oath  for  each  witness:   "You  do  solemnly  swear  (or 
affirm)  that  the  testimony  which  you  will  give  in  this  case  now 
on  trial  will  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  so  help  you  God." 
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INSTRUCTIONS  TO  WITNESSES 

The  witnesses  should  read  and  study  the  testimony  they  are 
to  give.   They  should  behave  on  the  witness  stand  as  they  think 
the  person  they  are  playing  would  behave  and  give  their  testimony 
in  response  to  questions  asked  by  the  lawyer.   They  want  to  con- 
vince the  jurors  that  they  are  telling  the  truth. 

INSTRUCTIONS  TO  LAWYERS 

The  lawyers  for  the  plaintiff  and  defendant  should  try  to 
prove  their  client's  case  by  examining  and  cross-examining  wit- 
nesses.  They  should  ask  only  the  questions  of  the  witnesses  which 
are  provided  in  the  script  of  the  trial. 


4 
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POLLY  PLAINTIFF  V.  DANNY  DEFENDANT* 


PARTICIPANTS 

Witnesses : 

Judge 

Polly  Plaintiff 
Danny  Defendant 
Officer  Ironsides 
Dottie  Date 


Mr.  Mason,  Plaintiff's  Attorney 

Mr.  Marshall,  Defendant's  Attorney 

Jurors 

Bailiff 

Observers 


SEQUENCE  OF  THE  TRIAL 


Bailiff: 


Bailiff: 

Mr.  Mason: 

Bailiff: 

Mr.  Marshall 

Bailiff: 


Jury : 
Judge: 
Mr.  Mason 


The  Circuit  Court  of  the  Twenty-third  judicial 
circuit  of  Alabama  is  now  open  and  in  session, 

the  Honorable  Judge presiding. 

All  persons  having  business  before  the  court 
come  to  order.   Case  of  POLLY  PLAINTIFF  V. 
DANNY  DEFENDANT. 

Is  the  plaintiff  ready? 

The  plaintiff  is  ready. 

Is  the  defendant  ready? 

The  defendant  is  ready. 

(Addressing  the  jury)   It  is  now  time  to  swear 
in  the  jury.   The  jury  will  rise,  raise  your 
right  hand  and  be  sworn  in.   Do  you  solemnly 
swear  (or  affirm)  that  you  will  well  and  truly 
try  the  issues  now  to  be  given  to  you,  that 
you  will  speak  nothing  to  anyone  of  the  busi- 
ness or  matters  you  have  in  hand,  but  among 
yourselves;  nor  will  you  suffer  anyone  to  speak 
to  you  about  the  same  but  in  court;  and  when 
you  are  agreed  upon  any  verdict,  you  will  keep 
it  secret  until  you  deliver  it  up  in  court?   Do 
you  all  so  swear  (or  affirm) ? 

I  do. 

Mr.  Mason,  do  you  have  an  opening  statement? 

Yes,  your  Honor.   (Addressing  the  jury)  Ladies 
and  gentlemen,  we  will  show  that  on  the  night 
of  October  26,  last,  at  about  9  p.m.  my  client, 


*Reprinte.d  from  Law  in  the  Lone  Star  State,  written  by  Lannette  S. 
Baker,  edited  by  B.  R.  Sullivan,  and  published  by  the  Dallas  Inde- 
pendent School  District.   Used  with  permission. 
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Judge : 

Mr.  Marshall: 


Judge : 
Mr.  Mason: 
Bailiff: 


Polly  Plaintiff: 
Bailiff: 
Mr.  Mason: 
Polly  Plaintiff: 
Mr.  Mason: 
Polly  Plaintiff 
Mr.  Mason: 
Polly  Plaintiff 
Mr.  Mason: 
Polly  Plaintiff 

Mr.  Mason: 
Polly  Plaintiff 
Mr.  Mason : • 


Miss  Polly  Plaintiff,  was  traveling  north  on 
Oak  Lawn  Avenue.   When  she  reached  the  inter- 
section at  Wycliff,  Mr.  Danny  Defendant 
carelessly  failed  to  yield  the  right  of  way 
and  caused  considerable  damage  to  my  client's 
car.   I  am  sure,  after  you  hear  the  evidence, 
you  will  find  for  my  client. 

Mr.  Marshall,  do  you  have  an  opening  statement? 

Yes,  your  Honor.   (Addressing  the  jury)  Ladies 
and  gentlemen,  we  will  show  the  plaintiff  and 
not  the  defendant  was  the  careless  one  in  this 
accident  that  occurred  at  the  intersection  of 
Oak  Lawn  and  Wycliff  on  October  2  6  of  last  year 
When  you  have  heard  the  evidence,  I  am  sure  you 
will  find  for  the  defendant. 

Mr.  Mason,  call  your  first  witness. 

We  call  Polly  Plaintiff. 

Place  your  left  hand  on  the  Bible  and  raise 
your  right  hand.   (Witness  does  so)  Do  you 
swear  (or  affirm)  to  tell  the  whole  truth  and 
nothing  but  the  truth  in  this  case,  under  pen- 
alty of  perjury,  so  help  you  God? 

I  do. 

Be  seated. 

Please  state  your  name. 

Polly  Plaintiff. 

Are  you  married? 

No  sir,  I  am  engaged. 

What  is  your  age? 

19. 

Do  you  work? 

Yes  sir,  I  work  for  the  No  Fault  Insurance 
Company. 

How  long  have  you  had  your  job? 

Since  I  graduated  from  high  school. 

On  the  evening  of  October  26,  last  year,  at 
about  9:15  p.m.,  did  anything  unusual  happen 
to  you? 
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Polly  Plaintiff 
Mr.  Mason: 
Polly  Plaintiff 


Mr.  Mason: 
Polly  Plaintiff: 

Mr.  Mason: 

Judge: 

Mr.  Marshall: 

Polly  Plaintiff: 
Mr.  Marshall: 
Polly  Plaintiff: 
Mr.  Marshall: 
Polly  Plaintiff: 

Mr.  Marshall: 

Polly  Plaintiff 

Mr.  Marshall: 

Polly  Plaintiff 
Mr.  Marshall: 


Yes  sir. 

Please  explain. 

I  was  driving  north  on  Oak  Lawn  Avenue  and  as 
I  approached  the  intersection  of  Wycliff,  Danny 
Defendant's  car  was  coming  from  the  other  di- 
rection.  He  turned  left  in  front  of  me  and 
ran  into  my  car.   I  think  Mr.  Defendant  came 
out  of  the  left  lane.   I  didn't  see  him  signal; 
he  just  pulled  across  in  front  of  me  and  hit  me. 

Why  didn't  you  try  to  stop  if  you  saw  him 
turning? 

I  was  going  straight  ahead  on  Oak  Lawn  at  15 
m.p.h.  and  the  light  was  green.   He  turned 
in  front  of  me  after  I  was  in  the  intersection, 
so  I  couldn't  stop. 

Pass  the  witness. 

Mr.  Marshall,  you  may  cross-examine. 

Miss  Plaintiff,  you  said  you  had  a  green  light, 
did  Mr.  Defendant  also  have  a  green  light? 

Yes,  I  guess  so. 

There  is  not  a  left  turn  arrow  there,  is  there? 

Well,  no. 

When  did  you  first  notice  Mr.  Defendant's  car? 

I  saw  his  lights  just  as  I  was  about  to  enter 
the  intersection.   I  wasn't  watching  for  him 
to  turn  because  he  didn't  have  his  signal 
lights  on. 

Did  you  see  him  signal  for  a  left  turn  with  his 
arm? 

No,  I  didn't  see  that,  it  was  dark  and  nobody 
signals  that  way  anymore. 

Are  you  saying  you  didn't  see  it  or  he  didn't 
do  it? 

I'm  saying  I  didn't  see  it. 

Well,  then  he  might  have  been  signaling  and 
you  weren't  paying  attention.   Were  you? 
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Polly  Plaintiff: 
Mr.  Marshall: 

Polly  Plaintiff: 

Mr.  Marshall: 

Polly  Plaintiff: 
Mr.  Marshall: 

Polly  Plaintiff: 

Mr.  Marshall: 

Polly  Plaintiff: 

Mr.  Marshall : 
Judge : 

Mr.  Mason: 

Polly  Plaintiff 
Mr.  Mason: 

Judge : 

Mr.  Marshall: 

Judge : 

Mr.  Mason: 


Well,  he  might  have  signaled,  but  I  was  paying 
attention,  because  I  always  do. 

You  mean  you  never  make  any  mistakes  when 
you're  driving;  you  always  see  what  goes  on  . 
around  you? 


Yes  sir,  I  never  make  mistakes 
careful  driver. 


I'm  a  very 


You  said  that  you  were  going  15  m.p.h.   Does 
that  mean  you  were  going  exactly  15  m.p.h.? 

Yes  sir. 

You  looked  at  your  speedometer  just  before 
the  accident? 

Oh  no,  but  I  know  I  was  because  I  always  go 
about  15  m.p.h.  on  Oak  Lawn. 

Well,  isn't  it  possible  then,  since  you  didn't 
look  at  your  speedometer,  that  you  were  going 
several  miles  faster? 

(reluctantly)  Well,  I  suppose  it's  possible, 
but  I  don't  think  so. 

Thank  you,  pass  the  witness. 

Mr.  Mason,  would  you  like  to  re-examine  the 
witness? 

Yes,  your  Honor.   Miss  Plaintiff,  since  you 
didn't  look  at  your  speedometer,  isn't  it 
also  possible  that  you  were  going  several 
miles  slower? 

(eagerly)  Oh,  yes  sir,  quite  possible. 

Thank  you.   That's  all  the  questions  we  have 
of  this  witness,  your  Honor. 

Do  you  have  further  questions,  Mr.  Marshall? 
No  sir. 

The  witness  may  step  down.   Mr.  Mason,  call 
your  next  witness. 

We  call  Dottie  Date. 
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Bailiff: 


Dottie  Date? 
Bailiff: 
Mr.  Mason: 
Dottie  Date: 
Mr.  Mason: 
Dottie  Date: 
Mr.  Mason: 
Dottie  Date: 
Mr.  Mason: 
Dottie  Date: 
Mr.  Mason: 
Dottie  Date : 

Mr.  Mason: 

Dottie  Date: 

Mr.  Mason: 
Dottie  Date: 


Mr.  Mason: 


Dottie  Date: 


Place  your  left  hand  on  the  Bible  and  raise 
your  right.   (Witness  does  so)   Do  you  swear 
(or  affirm)  to  tell  the  whole  truth  and 
nothing  but  the  truth  in  this  case,  under 
penalty  of  perjury,  so  help  you  God? 

I  do. 

Be  seated. 

State  your  name. 

Dottie  Date. 

How  old  are  you? 

I'm  20. 

Are  you  married? 

No  sir. 

Where  do  you  live? 

With  my  parents  at  4415  Peachtree  Street. 


Where  do  you  work? 

At  the  telephone  company, 
operator. 


I  am  a  telephone 


Where  were  you  on  the  night  of  October  26,  at 
approximately  9  p.m.? 

I  was  in  a  car  with  Danny  Defendant.   We  were 
involved  in  an  accident  with  Polly  Plaintiff. 

Please  tell  us  exactly  what  happened. 

I  was  in  the  right  front  seat  of  the  car  and 
we  were  coming  from  the  King-Burger  where  we 
had  had  a  hamburger.   As  we  approached  the 
intersection  of  Oak  Lawn  and  Wycliff,  Mr. 
Defendant  suddenly  slowed  down.   He  began  to 
turn  into  the  intersection  across  the  path  of 
the  traffic  coming  toward  us.   As  he  began  to 
turn,  I  had  the  feeling  there  was  going  to  be 
a  wreck  or  a  near  miss  and  I  yelled,  "Danny, 
look  out!"   I  don't  remember  anything  after 
that  because  I  hit  my  head  on  the  dashboard. 

As  he  started  to  turn,  did  Mr.  Defendant  make 
any  traffic  signal? 

I  didn't  see  any  traffic  signal — he's  a  ter- 
rible driver. 
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Mr.  Mason:  Did  he  come  to  a  stop  before  he  turned  into 

the  intersection? 

Dottie  Date:        Well,  he  slowed  down  a  little  but  he  never 

stopped;  he  just  turned  on  into  the  inter- 
section. 

Mr.  Mason:  When  you  first  noticed  the  car  driven  by 

Miss  Plaintiff,  had  it  entered  the  inter- 
section? 

Dottie  Date:         I  don't  know,  but  it  must  have  been  close  or 

it  wouldn't  have  hit  us. 

Mr.  Marshall:        (Rising)   You  Honor,  I  object  to  the  answer 

to  that  last  question,  except  the  "I  don't 
know."  It  is  a  conclusion  by  the  witness. 
She  has  already  said  she  doesn't  know. 

Judge:  Objection  sustained  and  I  instruct  the  jury 

not  to  consider  that  part  of  Miss  Date's 
answer  after  she  said,  "I  don't  know." 

Mr.  Mason:  Pass  the  witness. 

Judge:  Mr.  Marshall,  you  may  cross-examine. 

Mr.  Marshall:        Miss  Date,  you  stated  that  Mr.  Defendant  is  a 

terrible  driver.   How  do  you  know  this? 

Dottie  Date:         (Angrily)  Well,  we  had  a  wreck. 

Mr.  Marshall:        Have  you  ever  been  in  a  wreck  with  Mr.  Defen- 
dant before? 

Dottie  Date:         No. 

Mr.  Marshall:        Had  you  ever  ridden  with  Mr.  Defendant  before? 

Dottie  Date:         No,  I  never  had.   It  was  a  blind  date  and  the 

first  time  I  had  ever  seen  him. 

Mr.  Marshall:        Have  you  ridden  with  him  since  the  accident? 

Dottie  Date:         No,  I  certainly  haven't.   I'll  never  ride 

with  that  creep  again. 

Mr.  Marshall:        You  really  don't  like  Mr.  Defendant,  do  you? 

Dottie  Date:         No,  even  if  we  hadn't  had  an  accident,  he's 

got  to  be  the  worst  blind  date  I've  ever  had. 
And  besides  he  didn't  even  offer  to  pay  the 
doctor  bill  for  my  bruised  head.   He  just 
turned  me  off  completely. 
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Mr.  Marshall 

Dottie  Date: 

Mr.  Marshall: 

Judge : 

Mr.  Mason: 
Judge : 

Mr.  Mason: 
Bailiff: 


%  Officer  Ironsides 

Bailiff: 


Mr.  Mason: 

Officer  Ironsides: 
Mr.  Mason: 
Officer  Ironsides: 
Mr.  Mason: 

Officer  Ironsides: 


In  fact,  he  turned  you  off  so  completely  that 
you  weren't  paying  any  attention  to  what  he 
said  or  did,  were  you? 

No,  I  wasn't. . . (stammer)  uh--I  mean  except 
for  his  driving. 

(Knowingly)  Yes,  Miss  Date,  we  know  what  you 
mean.   Pass  the  witness. 

Mr.  Mason,  would  you  like  to  re-examine  the 
witness? 

No  more  questions,  your  Honor. 

The  witness  may  step  down. 

Mr.  Mason,  call  your  next  witness. 

We  call  Officer  Ironsides. 

Place  your  left  hand  on  the  Bible  and  raise 
your  right.   (Witness  does  so)  Do  you  swear 
(or  affirm)  to  tell  the  whole  truth  and 
nothing  but  the  truth  in  this  case,  under 
penalty  of  perjury,  so  help  you  God? 

I  do. 

Be  seated. 

Officer  Ironsides,  on  October  26,  of  last  year, 
at  approximately  9:15,  were  you  called  to  in- 
vestigate an  accident? 

Yes  sir. 

Where  was  this  accident? 

At  the  intersection  of  Oak  Lawn  and  Wycliff. 

Tell  us  what  you  found  when  you  arrived  at  the 
scene . 

There  were  two  cars  in  the  intersection  and 
there  had  been  a  collision.   Car  no.  1  had 
been  traveling  south  on  Oak  Lawn  Avenue.   Car 
no.  2  was  traveling  north  on  Oak  Lawn..   Car 
no.  1  was  making  a  left  turn  and  hit  Car  no.  2 
in  the  front  end.   The  left  front  fender  of 
Car  no.  1  was  damaged  and  the  entire  front 
end  of  Car  no.  2. 
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Mr.  Mason: 


Officer  Ironsides: 


Mr.  Mason: 

Officer  Ironsides 

Mr.  Mason: 
Officer  Ironsides 
Mr.  Marshall: 

Judge : 

Mr.  Mason: 

Judge : 

Mr.  Marshall: 

Officer  Ironsides; 
Mr.  Marshall: 
Officer  Ironsides: 
Mr.  Marshall: 

Officer  Ironsides: 
Mr.  Marshall: 
Judge: 

Mr.  Mason: 


Can  you  tell  us  the  exact  position  of  the 
cars  in  the  intersection? 

I  have  a  diagram  which  I  drew  of  the  cars  at 
the  time  of  the  accident  (shows  diagram  to 
jury — see  insert) .   As  you  can  see,  the  cars 
hit  at  about  the  center  of  the  intersection. 
Car  no.  1  was  turning  left.   Car  no.  2  was 
going  straight  through.   The  cars  were  stand- 
ing about  one  foot  apart  after  the  impact. 

Is  there  an  arrow  or  special  light  for  cars 
turning  left  at  that  corner? 

No,  just  an  ordinary  green  light.   There  is  no 
protected  left  turn. 

Officer,  did  you  issue  a  ticket  at  the  time? 

Yes,  I  gave  Danny  Defendant... 

Objection;  a  ticket  indicates  only  a  possible 
violation  of  a  city  ordinance.   It  has  no 
bearing  on  negligence  in  a  Civil  suit. 


Objection  sustained 
the  last  statement. 


The  jury  will  disregard 


Thank  you,  Officer.   Pass  the  witness. 

Mr.  Marshall,  you  may  cross-examine. 

Officer  Ironsides,  did  you  check  the  signal 
lights  on  Mr.  Defendant's  car? 

Yes  sir. 

What  did  you  find? 

They  were  not  working  when  I  checked  them. 

Was  the  window  on  the  driver's  side  rolled 
down? 

Yes,  it  was. 

Thank  you,  no  further  questions. 

Mr.  Mason,  would  you  like  to  re-examine  the 
witness? 

Yes,  your  Honor.   Officer  Ironsides,  was  the 
evening  warm  for  October? 
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Officer  Ironsides 

Mr.  Mason: 

Judge: 

Mr.  Marshall: 

Judge : 

Mr.  Mason: 

Judge : 

Mr.  Marshall: 

Judge: 

Bailiff: 


Danny  Defendant: 
Bailiff: 
Mr.  Marshall: 
Danny  Defendant: 
Mr.  Marshall: 
Danny  Defendant: 
Mr.  Marshall: 
Danny  Defendant: 
Mr.  Marshall: 
Danny  Defendant: 

Mr.  Marshall: 

Danny  Defendant: 


Yes,  it  was. 

Thank  you.   Pass  the  witness. 

Do  you  have  further  questions,  Mr.  Marshall? 

No  questions,  your  Honor. 

You  may  step  down.   Call  your  next  witness, 
Mr.  Mason. 

The  plaintiff  rests  its  case. 

Mr.  Marshall,  you  may  call  your  first  witness 

We  call  Danny  Defendant. 

(To  bailiff)   Swear  in  the  witness. 

Place  your  left  hand  on  the  Bible  and  raise 
your  right.   (Witness  does  so)  Do  you  swear 
(or  affirm  to  tell  the  whole  truth  and 
nothing  but  the  truth  in  this  case,  under 
penalty  of  perjury,  so  help  you  God? 

I  do. 

Be  seated. 

Please  state  your  name. 

Danny  Defendant. 

Are  you  married? 

No  sir. 

How  old  are  you? 

20. 

Are  you  employed? 

Yes  sir,  I  am  a  salesman  at  the  Picture  Per- 
fect Furniture  Store. 

Tell  us  what  happened  to  you  last  October  26 
at  approximately  9:15. 

I  was  in  my  car  going  south  on  Oak  Lawn.   I 
wanted  to  turn  left  to  take  my  date  home.   I 
had  a  green  light  so  I  put  my  arm  out  and 
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Mr.  Marshall: 
Danny  Defendant: 

Mr.  Marshall: 

Judge: 

Mr .  Mason : 

Danny  Defendant:. 
Mr.  Mason: 

Danny  Defendant: 

Mr.  Mason: 
Judge : 

Mr.  Marshall: 

Danny  Defendant: 
Mr.  Marshall: 
Judge: 
Mr.  Mason: 


signaled  a  left  turn  because  the  turn  lights 
on  my  car  weren't  working.   At  the  time  I 
started  to  turn  left  there  was  no  traffic  in 
the  left  lane.   I  saw  lights  of  a  car  coming 
toward  me  but  they  must  have  been  200  feet  up 
from  the  intersection.   The  car  must  have 
speeded  up  because  as  I  turned  left,  the  car 
hit  me. 

Were  you  watching  the  car  coming  toward  you? 

Yes,  I  was  watching  and  being  very  careful--I 
would  never  have  turned  if  there  had  been  any 
danger. 

Pass  the  witness. 

Mr.  Mason,  you  may  cross-examine. 

Mr.  Defendant,  you  testified  that  the  car 
appeared  to  be  200  feet  away  and  speeded  up — 
is  that  correct? 

About  200  feet. 

How  is  it  then,  that  the  cars  were  only  one 
foot  apart  after  the  collision  and  that  there 
was  no  more  damage  to  either  car? 

I  was  going  slow,  I  don't  know  how  fast  but  I 
thought  the  car  was  about  20  0  feet  away  and 
that  I  could  safely  turn. 

No  further  questions. 

Do  you  wish  to  re-examine  the  witness,  Mr. 
Marshall? 

Yes,  your  Honor,  just  one  question.  Had  Miss 
Plaintiff's  car  reached  the  intersection  when 
you  began  your  turn? 

No  sir,  I  am  sure  it  had  not. 

Thank  you,  no  further  questions. 

Do  you  have  further  questions,  Mr.  Mason? 

Yes,  your  Honor.   Mr.  Defendant,  weren't  you 
in  fact  talking  to  your  date  and  not  paying 
any  attention  to  the  traffic? 
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Danny  Defendant:    No  sir!   I  saw  the  car,  I  thought  I  could 

make  the  turn. 

Mr.  Mason:  No  further  questions. 

Judge:  The  witness  is  e:c-used. 

Mr.  Marshall,  call  your  next  witness. 

Mr.  Marshall:        We  have  no  further  witnesses.   The  defense 

rests  its  case. 

Judge:  Gentlemen,  you  may  make  your  closing  statements. 

Mr.  Mason:  Ladies  and  gentlemen  of  the  jury,  my  client, 

Polly  Plaintiff,  has  had  her  car  damaged  in  a 
wreck.   Testimony  given  by  my  client  and  other 
witnesses  proves  that  she  had  the  right  of  way. 
The  light  was  green,  Mr.  Defendant  agrees  to 
that,  and  she  lawfully  went  into  the  intersec- 
tion.  The  testimony  of  both  my  client  and 
Dottie  Date  shows  that  Mr.  Defendant  was  not 
watching  what  he  was  doing.   No  one  saw  him 
signal  in  any  way.   Mr.  Defendant  also  claims 
that  Miss  Plaintiff  must  have  speeded  up. 
Cars  driving  at  high  speeds  hit  with  great 
forGe.   If  Miss  Plaintiff  were  traveling  at 
a  speed  much  faster  than  15  m.p.h.,  surely 
both  cars  would  have  been  more  damaged.   Also, 
the  impact  would  have  caused  the  cars  to  be 
farther  apart  than  one  foot.   Now,  if  Miss 
Plaintiff  was  traveling  at  15  m.p.h.,  she 
would  have  to  have  been  in  or  near  the  inter- 
section and  Mr.  Defendant  should  have  yielded 
to  her  car.   Thank  you. 

Judge:  Mr.  Marshall,  you  may  make  your  closing 

remarks . 

Mr.  Marshall:        Ladies  and  gentlemen,  the  question  of  right  of 

way  is  very  difficult.   The  driver  going 
through  an  intersection  does  not  always  have 
the  "right  of  way."   The  driver  of  the  car 
turning  left  has  the  right  of  way  if  he  sig- 
nals and  unless  a  car  is  so  close  as  to  be  an 
immediate  hazard.   Mr.  Defendant  does  not  deny 
that  he  saw  Miss  Plaintiff's  car.   He  was 
watching  and  judged  that  he  could  safely  make 
the  turn.   Surely  he  did  not  turn  knowing  he 
would  be  hit  by  another  car.   He  also  signaled; 
an  arm  signal  is  a  legal  signal.   But  Miss 
Plaintiff  has  testified  that  she  did  not  see 
the  signal.   She  did  not  exercise  care  nor  did 
she  keep  a  proper"  look  out.,  or  the  accident 
would  not  have  happened.   Thank  you. 
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Judge:  (Addressing  the  jury)  This  case  will  be 

given  to  you  in  the  form  of  questions.   You 
must  decide  the  facts  based  en  the  evidence 
you  have  heard  in  the  trial.   You  must  de- 
cide who  and  what  you  believe.   You  will 
reach  your  decision  by  answering  the  questions. 
The  rules  are  as  follows: 

1.  Do  not  let  prejudice  or  sympathy  affect 
your  decision.   This  means  you  should  not 
decide  because  you  like  or  dislike  one  of 
the  people  in  the  case.   You  should  not 
decide  for  a  person  because  you  feel 
sorry  for  him. 

2.  Don't  decide  who  you  think  should  win  be- 
fore you  answer  the  questions.   Listen  to 
each  question.   Answering  one  question 
"yes':  does  not  mean  you  must  answer  an- 
other question  "no." 

3.  Do  not  decide  by  any  method  of  chance  like 
drawing  straws.   Don't  trade  answers. 
That  is,  don't  agree  to  answer  a  question 
one  way  if  others  will  agree  to  answer  a 
question  another  way. 

4.  Your  answer  must  be  unanimous  on  each  ques- 
tion.  That  means  everyone  must  agree  on 
the  same  answer. 

Ladies  and  gentlemen,  retire  and  consider  your 
verdict. 

The  bailiff  escorts  the  jury  from  the  courtroom.   The  jury  selects 
a  foreman.   When  a  decision  is  reached  he  indicates  to  the  Judge 
that  they  have  reached  a  verdict.   The  bailiff  escorts  them  back 
to  the  jury  box. 

Judge:  Has  the  jury  reached  a  verdict? 

Foreman:  Yes,  your  Honor.   (He  then  says)   "We  find  for 

the  defendant."   (or  he  says)  "We  find  for  the 
plaintiff. " 

Judge:  (If  for  the  Plaintiff)  Danny  Defendant,  you 

will  pay  for  the  repair 
of  damages  to  Miss  Plain- 
tiff's car  and  all  court 
costs,  including  the  cost 
of  Miss  Plaintiff's  lawyer 
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(If  for  Defendant)  Polly  Plaintiff,  you  will 

pay  all  court  costs  inclu- 
ding the  cost  of  Mr.  Defen- 
dant's lawyer. 


> 


QUESTIONS  THE  JURY  WILL  CONSIDER 

1.  Do  you  find  from  the  evidence  given  in  the  trial  that  Danny 
Defendant  did  not  give  Polly  Plaintiff  the  right  of  way? 
That  means  the  right  to  use  the  highway  at  the  time. 
Answer  "Yes"  or  "No" 

2.  Do  you  find  from  the  evidence  given  in  the  trial  that  Danny 
Defendant  failed  to  watch  for  other  cars  as  a  person  usually 
would? 

Answer  "Yes"  or  "No" 

3.  Do  you  find  from  the  evidence  that  Danny  Defendant's  actions 
caused  the  accident? 

Answer  "Yes"  or  "No" 

4.  Do  you  find  from  the  evidence  given  in  the  trial  that  Polly 
Plaintiff  did  not  give  Danny  Defendant  the  right  of  way? 
That  means  the  right  to  use  the  highway  at  the  time. 
Answer  "Yes"  or  "No" 

5.  Do  you  find  from  the  evidence  given  in  the  trial  that  Polly 
Plaintiff  failed  to  watch  for  other  cars  as  a  person  usually 
would? 

Answer  "Yes"  or  "No" 

6.  Do  you  find  from  the  evidence  given  in  the  trial  that  Polly 
Plaintiff's  actions  caused  the  accident? 

Answer  "Yes"  or  "No" 
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III.     Montana  Criminal  Law  and  Process 


To  the  Teacher: 


The  following  material  will  assist  you  in  presenting  Montana  criminal  law  and 
procedure. 

The  first  item  in  this  section  is  a  copy  of  a  portion  of  Montana  criminal  law.  You 
may  want  to  describe  the  specific  elements  of  act,  mental  state,  cause  and  result 
to.  the  students. 

The  criminal  law  section  is  followed  by  an  excellent  special  borrowed  for 
educational  reasons  from  U.S.  News  and  World  Report.  Procedure,  theory  and 
constitutional  analysis  are  well  presented  in  the  article. 

Later,  directions  are  included  on  criminal  mock  trials  for  classroom  students, 
role  playing  and  case  studies,  as  well  as  alternative  suggestions  on  presentations, 
examinations,  and  classroom  activities. 

Finally,  a  case  of  driving  while  under  the  influence  of  intoxicating  liquor  is  in- 
cluded—from the  initial  charging  document  to  the  final  sentencing.  This  actual 
case  will  bring  reality  into  focus  on  criminal  law  and  procedure.  The  teacher  may 
want  to  conduct  a  classroom  examination  and  discussion  of  the  case  or,  in  the 
alternative,  use  the  material  for  an  actual  mock  trial  in  the  classroom. 


MONTANA  CRIMINAL  LAW  STATUTES 

OFFENSES  AGAINST  THE  PERSON  45-4-103 

■voided  the  commission  of  the  offense  attempted  by  abandoning  his  crim- 
.;  effort. 
i    Proof  of  the   completed   offense   does   not   bar   conviction   for   the 

•cfflPt 

:„ion:     En  94-4-103  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-4-103. 


CHAPTER   5 

OFFENSES  AGAINST  THE  PERSON 

Part   1  —  Homicide 

:ion 

'^•101.  Criminal  homicide 

i-i02.  Deliberate  homicide. 

5  1(13.  Mitigated  deliberate  homicide. 

■•104.  Negligent  homicide. 

i-105.  Aiding  or  toliciting  suicide. 


Part   2  —  Assault 


5  201.  Assault 

•202.  Ag;;r£v£t°d  assault. 

:-20o.  Intimidation 

j-204.  Mistreating  prisoners. 


Part   3  —  Kidnapping 


■5-301.  Unlawful  restraint. 

i-302.  Kidnapping. 

5-303.  Aggravated  kidnapping. 

5-304.  Custodial  interference. 


5-401.     Robberv. 


Part   4  —  Robbery 


Part   5  —  Sexual  Crimes 

:  5-501.  Definition. 

•  -.5-302.  Sexual  assault. 

■3-5-503.  Sexual  intercourse  without  consent. 

'■'■  5-504.  Irdecent  exposure. 

5-50".  Deviate  ?cx".il  conduct. 

•  ■ -5-603.  Vroviiions  generally  applicable  to  sexual  crimes. 

Port  6  —  Offenses  Against  the  Family 

'5-3-SOl.    Prostitution. 

•5-.5-602.     Promoting  prostitution. 

:  -5-f;03.     Aggravated  promotion  of  prostitution. 

'"5-601.     Evidence  in  cases  of  promotion. 

Sections  45-5-605  through  45-5-610  reserved. 
:> -5  511.     Bigamy 
'"5-612.    Marrying  a  bigamist. 
'5-5-613.     Ince>;. 

Sections  4=5-3  614  through  45-5-620  reserved. 
'*>  -5-621.     Nonsupport. 

'    5-622.     Endangering  the  welfare  of  children. 
•s-5-623.     Unir.wfal  transactions  with  children. 
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45-5-101  CRIMES 

45-5-62-1.     Unlawful  possession  of  an  intoxicating  substance  by  children. 
45-5-625.     Sexual  abuse  cf  children. 


Part    1 
Homicide 


45-5-101.  Criminal  homicide.  (1)  A  person  commits  the  offensr  rj 
criminal  homicide  if  he  purposely,  knowingly,  or  negligently  causes  the  deua 
cf  another  human  being. 

(2)  Criminal  homicide  is  deliberate  homicide,  mitigated  deliberate  homi- 
cide, cr  negligent  homicide. 

History     En.  94-5-101  by  S„»c.  I,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-5-101. 

45-5-102.  Deliberate  homicide.  (1)  Except  as  provided  in 
45-5-103(1),  criminal  homicide  constitutes  deliberate  homicide  if: 

(a)  it  is  committed  purposely  or  knowingly;  or 

(b)  it  is  committed  while  the  offender  is  engaged  in  or  is  an  accomplice 
in  the  commission  of,  an  attempt  to  commit,  or  flight  after  committing  or 
attempting  to  commit  robbery,  sexual  intercourse  without  consent,  ar  -. 
burglary,  kidnapping,  felonious  escape,  or  any  other  felony  which  involves  th« 
use  or  threat  of  physical  force  or  violence  against  any  individual. 

(2)  A  person  convicted  of  the  offense  of  deliberate  homicide  shall  be  pun- 
ished by  death  or  life  imprisonment  as  provided  in  46-18-301  through 
46-18-310  or  by  imprisonment  in  the  state  prison  for  a  term  of  not  less  than 
50  years  or  more  than  100  years,  except  as  provided  in  46-18-222. 

Historv  En.  94-5-102  by  Sec.  1,  Ch.  513,  L.  1973;  aind.  Sec.  11,  Ch.  338,  L.  1977;  anid.  '^.  ' 
Ch.  584.L.  1977;  R.C.M.  1947,  94-5-102;  amd.  Sec.  1.  Ch.  322,  L.  1979. 

'15-5-103.  Mitigated  deliberate  homicide.  (1)  Criminal  homicide 
constitutes  mitigated  deliberate  homicide  when  a  homicide  which  woiilc 
otherwise  be  deliberate  homicide  is  committed  under  the  influence  ol 
extreme  mental  or  emotional  stress  for  which  there  is  reasonable  explanation 
or  excuse.  The  reasonableness  of  such  explanation  or  excuse  shall  be  det.-r 
mined  from  the  viewpoint  of  a  reasonable  person  in  the  actor's  situation. 

!2)  A  person  convicted  of  mitigated  deliberate  homicide  shall  be  imp::-- 
cncd  in  the  state  prison  for  a  term  of  not  less  than  2  years  or  more  than  SO 
year?  and  may  be  fined  not  more  than  $50,000,  except  as  provided  in 
4G  -18-222. 

Kiito.-v:  Un.  94-5-103  fcy  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  5.  Ch.  584,  L.  1977;  R.C.M.  !*••< 
"M-5-103;  amd.  Sec.  7,  Ch.  198,  L.  1981. 

Compiler's  Comments  may  be  imprisoned,  the  words  "and  rrnv  o* 

IfiSI    Amendment    and    Codification    of  fined  not  mare  than  550,000"  or  other  simi-W 

Related  Sections:  Subsections  (1)  and  (2)  of  sec.  language  allowing  the  court  to  fine  the  offend** 

i   C),.  19!5.  '>..  1931,  provided:  "(1)  It  is  intended  a  maximum  of  $50,000  in  addition  to  a  tern  « 

that.  s?ctior.o   I  through  5  [46-18-231  through  imprisonment  The  code  commissioner  sin-' 

4U-18-235]   be  codified  as  an  integral  part  of  cnange  tne  listed  i-ections  in  accordance  «i« 

.  ill*  46,  chapter  18.  and  the  provisions  of  Title  thjg  £ection  nnd  mav  make  minor  incidenul 

,  rhaocer  18,  npplv  to  sections  1  through  5.  ..  •  .    '.  .  ,;.u  .-.,;„  „,«,„n  i>.  ;.•■■'• 

„,     -r-  j  j  j       .u  •■        r  .  a  ■         adjustments  consistent  with  tnis  section  ts-  >- 


(2)     There  is  added  to  those  sections  listed  in  -'•'J™  «—»-*»»  -™-^TT  "     io„ 

ubsection  .1  i  Of  section  1  [46-18-2311.  following  b*  necessary  to  reflect  the  intent  of  this •*« 

he  language  in  thoac  sections  specifying  the  without  ch.irgmg  the  meaning  of  the  lister, 

crrr.  of  imprisomnant  for  which  an  offender  tions  is  amended  by  this  section." 
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OFFENSES  AGAINST  THE  PERSON 


45-5-203 


,-.;i-i04  •  >N«giigeht    homicide.    (1)    Criminal    homicide   constitutes 
£ent  homicide  when  it  is  committed  negligently. 

V  A  person  convicted  of  negligent,  homicide  shall  be  imprisoned  in  the 
.  'e  prison  for  any  term  not  to  exceed  10  years  or  be  fined  an  amount  not 
7-scet-d  $50,000,  or  both. 
"  t;,.,0:    En.  94-5-104  by  Sec.  1,  CIi.  51?,  L.  1973;  R.C.M.  1947,  94-5-104;  amd.  Sec.  7,  Ch.  198, 

■  iai. 


;3jile"'s  Comments 

'-■•;  Amendment--  Subsections  (3)  and  (4)  of 
,J?.  Ch.  193,  L.  19S1,  provided:  "(3)  There  is 
eiti  to  those  sections  listed  in  subsection  (4) 
"  ••  section,  following  any  language  in  those 
Jiitmi  specifying  the  term  of  imprisonment 

)  ihich  an  offender  may  be  imprisoned  buc 
wiout  specifying  a  fine  that  may  be  ordered  to 
t  paid,  the  words  "or  shall  be  punished  by  a 
a  of  not  more  than  $50,000  or  by  both  such 

v  and  imprisonment",  or  other  similar  lan- 

jgs  allowing  the  court  to  fine  the  offender  a 
ajimum  of  S50.000  in  lieu  of  imprisonment  or 

puniuh  the  offender  by  both  a  fine  and 
arisen ment.  The  code  commissioner  shall 
_ir,?e  the  listed  sections  in  accordance  with 
•j  section  and  may  make  minor  incidental 
.  .strr.pnts  consistent  with  this  section  as  may 


be  necessary  to  reflect  the  intent  of  this  section 
without  changing  the  meaning  of  the  listed  sec- 
tions as  amended  by  this  section. 

(4)  13-27-205,  13-27-206,  19-11-207, 
20-9-435,  23-5-106,  30-J3-142,  32-1-236, 
32-1-473,  32-1-505,  45-5-104.  45-5-204,  45-5-105, 
45-5-201,  45-5-203,  45-5-204,  45-5-304,  45-5-505, 
45-5-603,  45-5-613,  45-5-621,  45-6-101  through 
45-6-103,  45-6-204,  45-6-301,  45-6-316,  45-6-317, 
45-6-325,  45-6-327,  45-7-101,  45-7-102,  45-7-201, 
45-7-206  through  45-7  208,  45  8-106,  45-8-215, 
45-8-318,  45-8-334,  45-8-335,  45-9-101(4), 
45-9-102(4),  45-9-103(3),  45-9-107,  46-18-213, 
46-18-502,  46-31-204,  50-38-107,  61-3-6C4, 
81-5-102,  and  81-9-118."  See  46-13-231,  also 
enacted  by  Ch.  198,  L.  1981,  which  is  rebted  to 
the  amendment  of  this  section. 


15-5-105.  Aiding  or  soliciting  suicide.  (1)  A  person  who  purposely 
Js  or  solicits  another  to  commit  suicide,  but  such  suicide  does  not  occur, 

mmits  the  offense  of  aiding  or  soliciting  suicide. 

(2)  A  person  convicted  of  the  offense  of  aiding  or  soliciting  a  suicide  shall 
-  imprisoned  in  the  state  prison  for  any  term  not  to  exceed  10  years  or  be 
red  an  amount,  not  to  exceed  $50,000,  or  both. 

History:  En.  94-5-106  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-5-106;  amd.  Sec.  7,  Ch.  198, 
.1981. 


Compiler's  Comments 
.'*?i  Amendment:  Subsections  (3)  and  (4)  of 

•  T.  Ch.  198,  L.  lfcol.  provided:  "(3)     There  is 
'.'.id  to  'hose  sections  listed  in  subsection  (4) 

•  :his  section,  following  any  langur.ge  in  those 
-'ions  specifying  the  term  of  imprisonment 

■  which  an  offender  may  be  imprisoned  but 
•:hout  specifying  a  fine  that  may  be  ordered  to 
:!  p?id.  the  words  "or  shall  be  punished  by  a 
'"■■e  of  not  more  than  $50,000  or  by  both  such 

:.?  and  imprisonment",  or  other  similar  lan- 
."Mge  allowing  the  court  to  fine  the  offender  a 
aaximum  of  850,000  in  lieu  of  imprisonment  or 
■')  punish  the  offender  by  both  a  fine  and 
■^prisenment.  The  code  commissioner  shall 
;ur,ge  the  lifted  sections  in  accordance  with 
•i;5  section  and  may  make  minor  incidental 
•i;ustments  consistent  with  this  section  as  may 


be  necessary  to  reflect  the  intent  of  this  section 
without  changing  the  meaning  of  the  listed  sec- 
tions as  amended  by  this  section. 

(4)  13-27-205,  13-27-20S,  19-11-207, 
20-9-435,  23-5106,  30-13-142,  32-1-236, 
32-1-473.  32-1-505,  45-5-104,  45-5-204,  45-5-105, 
45-5-201,  45-5-203,  45-5-204,  45-5-304,  45-5-505, 
45-5-603,  45-5-613,  45-5-621,  45-6-iOl  through 
45-6-103,  45-6-204,  45-6-30) ,  45-6-316,  45-6-317, 
45-6-325,  45-6-327,  45-7-101,  45-7-102,  45-7-201, 
45-7-206  through  45-7-208,  45-8-106,  45-8-215, 
45-8-318,  45-8-334,  45-8-335,  45-9-101(4), 
45-9-102(4),  45-9-103(3),  45-9-107,  46-18-213, 
46-18-502,  46-31-204,  50-38-107,  61-3-604, 
81-5-102,  and  81-9-118."  See  46-18-231,  also 
enacted  by  Ch.  198,  L.  1931,  which  is  related  to 
the  amendment  of  this  section. 


Part  2 
Assault 

45-5-201.     Assault.  (1)  A  person  commits  the  offense  of  assault  if  he: 
(a)     purposely  or  knowingly  causes  bodily  injury  to  another; 
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(W    negligently  causes  bodily  injury  to  another  with  a  weapon- 
(0     purposely  or  knowingly  makes  physical  contact  o^'i      , 
provoking  nature  with  any  individual;  or  "  ,nsu,tin8  - 

(d)     purposely   or   knowingly   cause**   reasnnahl.*   Q u 

-jury  in   another.  The  purpose  to  lu^ZoLlultlZZ  «  ^ 

knowledge  that  reasonable  apprehension  voulTbTcLTshalT  '"'  *' 

n  any  case  in  which  a  person  knowinglv  points  a  firearm  I  fu**"* 

*«*  another,  whether  or  not  the^nd^  l^^C*  *£ 

shin  be^SrSStc^^oSth"0"  (3)'  3  P^°a  "**«  *«« 

term  not  to  exceed  6  months  or  both      lmPnS°ned  '"  ^  C0Unty  jaii  fo'  - 

u^Ld'sits:  jyti?  5,3<  l-  ,w*  r-^-  ^.  94-5-20,,  am,  Sec 


1,  Ch. 


Compiler's  Comments  k 

7SM  .rt.r.endwent.  Subsections  (3)  and  (4)  of  ^rt^TV  l°  "^  the  intent  of  M-  *  "    « 

sec.  7.  Ch.  19.9.  L  138! ,  provided:  "(3)     There  is  I                ""^l  ,th<  mea,,in"  of  th"  !»->-!   « 

added  to  those  sections  listed  in  subsection  (4)  T,  ^T^tt  by  thiS  5ertion' 

of  this  section,  following  any  language  i„I  JV    .i3-27"205'        13-27-206,        19.11.jr 

for  Ahu:h  a.,  offender  may  be  imprisoned  bu>  :!"HI3,  32-1-505.  45-5-104,  45-5-201  «  ., 

h-  n«V  Sfhen'-V1"f  •J,fine  *«  ™y  be  ordered  to  Jff*^  45"5-203-  45-5-204,  45-5-304,  4S-.= 

oe  paid,  the  words  "or  shall  be  punished  by  a  4f-5-«>3.  45-5-613,  45-5-621,  45-6-10    tl  : 

fine  of  not  more  than  $50,000  or  by  both  such  ^m  45-6-204,  45-6-301.  45-6-316  45-ri 

me  and  wipnaonaieat",  or  other  similar  Ian-  45  6-325,  45-6-327.  45-7-101  45-7- 10'-1' 4".  7 

luage  allowing  the  court  to  fine  the  offender  a  45-7-206  through  45-7-208    45-8-106  4=1  -  ' 

tTpmnnti-T0i?'ierfu,miJrlSOnmentur  45-8'318'   «****•   458-   35     45^    „,,: 

mprtcZlt   TU        ^  ^  b°th  *  fine  and  45-S-102'4>.  45-9-103(3).  45-9-  07,  46-  ,    ■ 

E  tho  I r  tJ        °,     C  comm'ssi0""  shall  46-13-502,  46-31-204.  50-3S-107    61-3-    • 

change  the  listed  .ect^ons  in  accordance  with  81-5-102,  and  81-9-110  "  See  «,«V,i 

ad  u-  m  !?  andmay  m£u<e  min°r  incident21      ena^d  by  Ch   108  L     9^1   4' -t     ^  '    " 
ad.ustmenta  cons.sr.n,  w.th  this  section  as  may      the  amendment  of  thiss^n 

aggrt^Laulff'L^f^  af  aU,,t"  (1)  A  person  commits  the  offense  , 
°r  assault  i.  he  purposely  or  knowingly  causes- 

a      serious  bodily  injury  to  another; 

o)     bodily  injury  to  another  with  a  weapon- 

a  ^aponfoT3016  aPPrehensi°n  of  serio^  bodily  injury  in  another  by  use  of 

caieor  ^S^XST  ***  "  *  PCrS°n  Wh°  h  rfiSP°"Sible  fo'  * 
sta2  pr1soTfornaCtelCtof  °f(  afgravuated  "-«*  shall  be  imprisoned  in  <r, 
ma  7e  fined  not  ^tiwSj'S'  \ym  ".J™  than  20  *"  "d 

History:     E„.  ," ££  by  S^  ,    Sffi    mf  *!  fT***  fa  46"18-222- 

Compiler's  Comments  «,,„.,. 

/9SJ    Amearfmpn/s    01(/   Codification      .  ™.  J8"235!   be  c°d'f>ed  as  an  integral  par;  .-I 

AWa'.ca  Section.,;  Subsections  O)  and  (2)  o  sec  Je  ch  ?V     ?£    '  *?"  'nd  the  PrOVisi0M  of  T"-' 

7,  Ch  lea.  L.  198 1 .  provided:  "  1  his  intended  \t^  X&-  ap?'y  *°  sect'0;^  '  thrpuSh  5-, 

that   sections  1  thro-idl  5  I4fi  IS  •        ^         >  T*     Tnere  ,s  addtd  to  tho"  sections  listed  ir 

,-  a  146-18-231  through  subsection  (1)  of  section  1  [46-18-231],  followi'M 
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for  which  an  offender  may  be  imprisoned  but 
without  spptifying  a  fine  that  may  be  ordered  to 
be  paid,  the  words  "or  shall  be  punished  by  a 
fine  of  not  more  than  $50,000  or  by  both  such 
fine  and  imprisonment",  or  other  similar  lan- 
guage allowing  the  court  to  fine  the  offender  a 
maximum  of  $50,000  in  lieu  of  imprisonment  or 
to  punish  the  offender  by  both  a  fine  and 
imprisonment.  The  code  commissioner  shall 
change  the  listed  sections  in  accordance  with 
this  section  and  may  make  minor  incidental 
adjustments  consistent  with  this  section  as  may 
be  necessary  to  reflect  the  intent  of  this  section 
without  changing  the  meaning  of  the  listed  sec- 
tions as  amended  by  this  section. 


(4)     13-27-205,        13-27-205,        19-11-  ,r 
20-9-435,     23-5-106,     30-13-142,    32-1.).; 
32-1-473,  32-1-505,  45-5-104,  45-5-204,  45-5-!.-= 
45-5-201,  45-5-203,  45-5-204,  45-5-304,  45-5-5.'' 
45-5-603,  45-5-613,  45-5-621,  45-6-101  throw's 
45-6-103,  45-6-204,  45-6-301,  45-6-316,  45-3-31? 
45-6-325,  45-6-327.  45-7-101,  45-7-102,  45-?-: 
45-7-206  through  45-7-208,  45-8-106,  45-8  >!; 
45-8-318,   45-8-334,   45-8-335,   45-9-101(4., 
45-9-102(4),  45-9-103(3),  45-9-107,  46-18-.::;. 
46-18-502,  46-31-204.  50-38-107,  61-3-60-1 
81-5-102,  and  81-9-118."  See  46-18-231,  *fo 
enacted  by  Ch.  198,  L.  1981,  which  is  related  ts 
the  amendment  of  this  section. 


Part  4 
Robbery 

45-5-401.  Robbery.  (1)  A  person  commits  the  offense  of  robbery  if  ir, 
the  course  of  committing  a  theft  he: 

(a)  inflicts  bodily  injury  upon  another; 

(b)  threatens  to  inflict  bodily  injury  upon  any  person  or  purposely  or 
knowingly  puts  any  person  in  fear  of  immediate  bodily  injury;  or 

(c)  commits  or  threatens  immediately  to  commit  any  felony  other  than 
theft. 

(2)  A  person  convicted  of  the  offense  of  robbery  shall  be  imprisoned  in 
the  state  prison  for  a  term  cf  not  less  than  2  years  or  more  than  40  year^ 
and  may  be  fined  not  more  than  $50,000,  except  as  provided  in  46-18-222. 

(3)  "In  the  course  of  committing  a  theft"  as  used  in  this  section  includes 
acts  which  occur  in  an  attempt  to  commit  or  in  the  commission  of  theft  or 
in  flight  after  the  attempt  or  commission. 

History:  En.  94-5-401  by  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  9,  Ch.  584,  L.  1977;  R.C.M.  1947, 
94-5-401;  amd.  Sec.  7,  Ch.  198,  L.  1981. 


i 


Compiler's  Comments 

1981  Amendment  and  Codification  of 
Related  Sections:  Subsections  (1)  and  (2)  of  9ec. 
7,  Ch.  198,  L.  1981,  provided:  "(1)  It  is  intended 
that  sections  1  through  5  [46-18-231  through 
46-18-235]  be  codified  as  an  integral  part  of 
Title  46,  chapter  18,  and  the  provisions  of  Title 
46.  chapter  18,  apply  to  sections  1  through  5. 

(2)  There  is  added  to  those  sections  listed  in 
subsection  (1)  of  section  1  [46-18-231],  following 
the  language  in  those  sections  specifying  the 
term  of  imprisonment  for  which  an  offender 


may  be  imprisoned,  the  words  "and  may  be 
fined  not  more  than  350,000"  or  other  similar 
language  allowing  the  court  to  fine  the  offender 
a  maximum  of  S50.C00  in  addition  to  a  term  of 
imprisonment.  The  code  commissioner  shall 
change  the  listed  sections  in  accordance  with 
this  section  and  may  make  minor  incidental 
adjustments  consistent  with  this  section  as  may 
be  necessary  to  reflect  the  intent  of  this  section 
without  changing  the  meaning  of  the  listed  sec- 
tions as  amended  by  this  section." 


Part  5 
Sexual  Crimes 

45-5-501.  Definition.  As  used  in  45-5-503  and  45-5-505,  the  term 
"without  consent"  means: 

(1)  the  victim  is  compelled  to  submit  by  force  or  by  threat  of  imminent 
de.ith,  bodily  injury,  or  kidnapping  to  be  inflicted  on  anyone;  or 
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i 

j     |2)     the  victim  is  incapable  of  consent  because  he  is: 

•    i a '     mentally  defective  or  incapacitated; 

■;    tb>     physically  helpless;  or 

!     fc)     less  than  16  years  old. 

j  Hi*lor>:  En.  94-5-501  by  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  2,  Ch.  405,  L.  1975;  amd.  Sec  Is 

|  Ik.  .159.  L.  1977;  R.C.M.  1947,  94-5-501. 

45-5-502.     Sexual    assault.    (1)    A    person    who    knowingly   subjects 
i  jr.other  not  his  spouse  to  any  sexual  contact  without  consent  commits  the 

•lense  of  sexual  assault. 
.     |2)     A  person  convicted  of  sexual  assault  shall  be  fined  not  to  exceed  $500 
I   r  be  imprisoned  in  the  county  jail  for  any  term  not  to  exceed  6  months, 
j     (3)     If  the  victim  is  less  than  16  years  old  and  the  offender  is  3  or  more 

i  years  older  than  the  victim  or  if  the  offender  inflicts  bodily  injury  upon  any- 
liie  in  the  course  of  committing  sexual  assault,  he  shall  be  imprisoned  in  the 
state  prison  for  any  term  not  to  exceed  20  years  and  may  be  fined  not  more 
i  :han  850,000. 

(4)     An  act  "in  the  course  of  committing  sexual  assault"  shall  include  an 
i  attempt  to  commit  the  offense  or  flight  after  the  attempt  or  commission. 
|     (5)     Consent  is  ineffective  under  this  section  if  the  victim  is  less  than  14 
veara  old  and  the  offender  is  3  or  more  years  older  than  the  victim. 

History:     En.  94-5-502  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-5-502;  amd.  Sec.  I,  Ch.  687, 
I    1970;  atnd.  Sec.  7,  Ch.  198,  L.  1931. 

Compiler's  Comments  may  be  imprisoned,  the  words  "and  may  be 

1981    Amendment    and    Codification    of  fined  not  more  than  $50,000"  or  other  similar 

Related  Sections:  Subsections  (1)  and  (2)  of  sec.  language  allowing  the  court  to  fine  the  offender 

".  Ch   198,  L.  1981,  provided:  "(1)  It  is  intended  a  maximum  of  $50,000  in  addition  to  a  term  of 

;s«  sections  1  through  5  [46-18-231  through  irnprisonment.  The  code  commissioner  shall 

•i  le-JJoJ   be  codified  as  an  integral  part  of  u           .■      ,•  .    ,                                               .  , 

Title  46,  chapter  18,  ar,d  the  provisions  of  Title  C,hange  the  l,steJd  SeCtlons,  m  accord*"^  *"h 

io.  chapter  18,  applv  to  sections  1  through  5.  tn,s  8ectlon  and  ma-v  make  mlnor  incidental 

(2)     There  is  added  to  those  sections  listed  in  adjustments  consistent  with  this  section  as  may 

-ibsection  (1)  of  section  1  [46-18-231],  following  be  necessary  to  reflect  the  intent  of  this  section 

'He  language  in  those  sections  specifying  the  without  changing  the  meaning  of  the  listed  sec- 

:trm  cf  imprisonment  for  which  an  offender  tions  as  amended  by  this  section." 

45-5-503.  Sexual  intercourse  without  consent.  (1)  A  person  who 
knowingly  has  sexual  intercourse  without  consent  with  a  person  of  the  oppo- 
site sex  not  his  spouse  commits  the  offense  of  sexual  intercourse  without  con- 
sent. 

(2)  A  person  convicted  of  sexual  intercourse  without  consent  shall  be 
imprisoned  in  the  state  prison  for  a  term  of  not  less  than  2  years  or  more 
than  20  years  and  may  be  fined  not  more  than  $50,000,  except  as  provided 
in  46-18-222. 

(3)  If  the  victim  is  less  than  16  years  old  and  the  offender  is  3  or  more 
years  older  than  the  victim  or  if  the  offender  inflicts  bodily  injury  upon  any- 
one in  the  course  of  committing  sexual  intercourse  without  consent,  he  shall 
St  imprisoned  in  the  state  prison  for  any  term  of  not  less  than  2  years  or 
tnore  than  40  years  and  may  be  fined  not  more  than  $50,000,  except  as  pro- 
vided in  46-18-222. 

(4)  An  act  "in  the  course  of  committing  sexual  intercourse  without  con- 
sent" shall  include  an  attempt  to  commit  the  offense  or  flight  after  the 
attempt  or  commission. 
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(5)  No  evidence  concerning  the  sexual  corduct  of  the  victim  is  admisti'oi; 
in  prosecutions  under  this  section,  except: 

(a)  evidence  of  the  victim's  past  sexual  conduct  with  the  offender: 

(b)  evident-;  of  specific  instances  of  the  victim's  sexual  activity  to  sh „ 
the  origin  of  semen,  pregnancy,  or  disease  which  is  at  issue  in  the  prosecution 
under  this  section. 

(6)  If  the  defendant  proposes  for  any  purpose  to  offer  evidence  de.;cr;!>,: 
in  subsection  (5)(a)  or  (5)(b),  the  trial  judge  shall  order  a  hearing  out  of  th. 
presence  of  the  jury  to  determine  whether  the  proposed  evidence  is  adnti  ,.. 
ble  under  subsection  (5). 

(7)  Evidence  of  failure  to  make  a  timely  complaint  or  immediate  outer, 
dees  not  raise  any  presumption  as  to  the  credibility  of  the  victim. 

History:  En.  94-5-503  by  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  1,  Ch.  2,  L.  1975;  amd.  Sec.  \.\\ 
129,  L.  1975;  amd.  Sec.  1,  Ch.  94,  L.  1977;  amd.  Sec.  16,  Ch.  359,  L.  1977;  amd.  Sec.  10,  Cii  '^ 
I..  1977;  R.C.M.  1947,  94-5-503;  amd.  Sec.  7,  Ch.  198,  1,.  1981. 

Compiler's  Comments  may  be  imprisoned,  the  words  "and  muv  '-•. 

1981    Amendment    and    Codification    of  fined  not  more  than  $50,000"  or  other  ;i-.;;,r 

Relnted  Sections:  Subsections  (1)  and  (2)  of  sec.  language  allowing  the  court  to  fine  tht  offer  ,: 

7,  Ch.  193,  L.  1981,  provided:  "(1)  It  is  intended  a  maximum  of  £50,000  in  addition  t..  a  tern    « 

^.VSSl'fT  '  '!]rrJ?h  5  t46".18"231,  through  imprisonment.  The  code  commission  -,-  ,.: 

46-19-2351    be   codified  as  an   integral  part  of  „u  .u     r  .   -i         ,•  i 

t-.-i     .-    '.      ,     ,.        ,  .,  .  °        %-,..,  change  the  listed  sections  in  accordance  hi  b 

Title  4b.  charter  18,  and  the  provisions  of  Title  ...  .  , 

46,  chapter  18,  apply  to  sections  1  through  5.  thls  sect,on  and  ma>'  make  mlnur  madi  <;; 
(?)  There  is  added  to  those  sections  listed  in  adjustments  consistent  with  this  section  as  is  i . 
subsection  (1 )  of  section  1  [46-18-231].  following  be  necessary  to  reflect  the  intent  of  this  section 
the  language  in  those  sections  specifying  the  without  changing  the  meaning  of  the  listed  set- 
term  of  imprisonment  for   which  an  offender  tions  as  am  ended  by  this  section." 

45-5-504.  Indecent  exposure.  (1)  A  person  who,  for  the  purpose  : 
arousing  or  gratifying  sexual  desire  of  himceli  or  of  any  person  other  than  his 
spouse,  exposes  his  genitals  under  circumstances  in  which  he  knows  his  con- 
duct is  likely  to  cause  affront  or  alarm  commits  the  offense  of  indecent  expo- 
sure. 

(2)  A  person  convicted  of  the  offense  of  indecent  exposure  shull  be  fired 
not  to  exceed  $500  or  be  imprisoned  in  the  county  jail  for  any  term  not  !u 
exceed  6  months,  or  both. 

History-     En.  94-5-504  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-5-504. 

45-5-505.  Deviate  sexual  eoiduct..  (1)  A  person  who  knowingly 
engages  in  deviate  sexual  relations  or  who  causes  another  to  engage  in  devi- 
ate sexual  relations  commits  the  offense  of  deviate  sexual  conduct. 

(2)  A  person  convicted  of  the  offense  of  deviate  sexual  conduct  shall  be 
imprisoned  in  the  state  prison  for  any  term  not  to  exceed  10  years  or  be 
fined  an  amount  not.  to  exceed  $50,000,  or  both. 

(3)  A  person  convicted  of  deviate  sexual  conduct  without  consent  shall  be 

imprisoned  in  the  state  prison  for  any  term  not  to  exceed  20  years  or  be 

fined  an  amount  not  to  exceed  $50,000,  or  both. 

History:  En.  94-5-505  b>  Sec.  1,  Ch.  513,  L.  1973;  K.C.M.  1947,  94-5-505;  sstnd.  Sec.  7,  Ch.  l«s 
L.  1981. 

Compiler's  Comments  sections  specifying  the  term  of  imprisonment 

.  198!  Arr.e.ndment:  Subsections  (3)  and  (4)  of  for  which  an  offender  may  be  imprisoned  but 

sec.  7,Ch:  198, 1..  198!,  provided:  "(3)     There  is  without  specifying  a  fine  that .  r.is..vbe  c-Hered  *.J 

added  to  those  sections  listed  in  subsection  (4)  be  paid,  the  wordr  "or  shall  -,<■  c-irished  by  ^ 

of  this  section,  following  any  language  in  those  fine  of  not  more  thar  559,003  or  by  both  such 
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,Pi  imprisonment"',  or  other  similar  Ian-  32-1-473,  32-1-505,  45-5-10;.  45-5-204.  45-5-105, 

allowing  the  conn  u>  fine  the  offender  a  45-5-201,45-5-203,  45-5-204,  45-5  304, 45-5-505, 

"->n:n  ot  $30,000  in  lieu  of  imprisonment  or  45-5-60;i,  45-5-6!.",  45-5-621,  45-6-101  through 

'nish  trie  offender  by  both  a  fine  and  45-6-103,45-6-204,45-6-301,  15-6-316, 45-6-317, 

.[jonment.  The  code  commissioner  shall  45-6-325, 45-6-327, 45-7-101, 45-7-102, 45-7-201, 

:e  the  listed  sections  in  accordance  with  45.7.206  through  45-7-208,  45-3-105,  45-8-215, 

.action  and  may  make  minor  incidental  45.8.3]8i  45.8-334,  45-8-335,  45-9-101(4), 

,:r,,nts  consistent  w.th  this .section  as  may  5.9.1C2(4     45.s.10:!(;!)|  45-3-107,  46-18-213, 

-,-essary  to  reflect  the  intent  of  this  section  V •                       '                 '                   • 

.  ,u[  chnngii.g  tho  meaning  of  the  listed  sec-  46-18-502,  46-31-204,  o0-38-10.,  61  3-604, 

:«  amended  by  this  section.  81-5-102,  and  81-9-118. '   See  46-13-231,  also 

41    13-27-205,         13-27-206,        19-11-207,  enacted  by  Ch.  1US,  L.  1961.  which  is  related  to 

j. 435.    23-5-106,    30-13-142,    32-1-236,  the  amendment  of  this  section. 

45-5-506.     Provisions  generally  applicable  to  sexual  crimes.  (1) 

nen  criminality  depends  on  the  victim  being  less  than  16  years  old,  it  ;s 
•efense  for  the  offender  to  prove  that  he  reasonably  believed  the  child  to 
.  above  that  age.  Such  belief  shall  not  be  deemed  reasonable  if  the  child 
.  less  than  14  years  old. 

i2)     Whenever  the  definition  of  an  offense  excludes  conduct  with  a  spouse, 

■j  exclusion  shall  be  deemed  to  extend  to  persons  living  as  husband  and 

..:>  regardless  of  the  legal  status  of  their  relationship.  The  exclusion  shall 

-  inoperative  as  respects  spouses  living  apart  whether  under  a  decree  of 

iicial  separation  or  otherwise.  Where  the  definition  of  an  offense  excludes 

nrluct  with  a  spouse,  this  shall  not,  preclude  conviction  of  a  spouse  in  a 

-xual  act  which  he  or  she  causes  another  person,  not  within  the  exclusion, 

perform. 

3)     In    a    prosecution   under   the   preceding   sections   or.   sexual   crimes 

13-5-502  through  45-5-504)  in  which  the  victim's  lack  of  consent  is  based 

lily  upon  h's  incapacity  to  consent  because  he  was  mentally  incapacitated, 

is  a  defense  to  such  prosecution  that  the  victim  was  a  voluntary  social 

mpanion  of  the  defendant  and  the  intoxicating  substance  was  voluntarily 

d  knowingly  taken. 

History:     En.  94-5-506  b,  Sec.  1,  Cl».  513,  L.  1973;  unid.  Sec.  17,  Ch.  359,  L.  1977;  R.C.M.  1947, 
1-5-506;  amd.  Sec.  3,  Ch.  407,  L.  1979. 


Part  6 
Offenses  Against  the  Family 

43-5-601.  Prostitution.  (1)  A  person  commits  the  offense  of  prostitu- 
:on  if  such  person  engages  in  or  agrees  or  offers  to  engage  in  sexual  inter- 
x-urse  with  another  person  for  compensation,  whether  such  compensation  is 
-crived  or  to  be  received  or  paid  or  to  be  paid. 

(2)  A  person  convicted  of  prostitution  shall  be  fined  not  to  exceed  §500 
»  he  imprisoned  in  the  county  jail  for  a  term  not  to  exceed  6  months,  or 

»th. 
Hi>tor>:     En.  S4-5-60Z  by  Sec.  1,  Cli.  513,  L.  1973;  amd.  Sec.  1,  Ch.  80,  L.  1975;  R.C.M.  1947, 

>4-S-6o2. 

45-5-602.  Promoting  prostitution.  (1)  A  person  commits  che  offense 
if  promoting  prostitution  if  he  purposely  or  knowingly  commits  any  of  the 
following  acts: 
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(ai  owns,  controls,  manages,  supervises,  resides  in.  or  otherwise  k- 
aione  or  in  association  vvith  others,  a  house  of  prostitution  or  a  prost;;  • 
business: 

(b>     procures  an  inmate  for  a  house  of  prostitution  or  a  place  in  -  he . 
of  prostitution  for  one  who  would  be  an  inmate; 

(c)  encourages,  induces,  or  otherwise  purposely  causes  another  to  bee 
or  remain  a  prostitute; 

(d)  solicits  a  person  to  patronize  a  prostitute; 

(e)  procures  a  prostitute  for  a  patron; 

(f)  transports  a  person  into  or  within  this  state  with  the  purpose  to 
mote  that  person's  engaging  in  prostitution  or  procures  or  pays  fci  tran 
porta t ion  vvith  that  purpose; 

(g)  lease;  or  otherwise  permits  a  place  controlled  by  the  offender,  alor.t 
or  in  association  with  others,  to  be  regularly  used  for  prostitution  or  for  ih* 
procurement  of  prostitution  or  fails  to  make  reasonable  effort  to  abate  sc:r< 
use  by  ejecting  the  tenant,  notifying  law  enforcement  authorities,  or  lsi-.; 
other  legally  available  means;  or 

(h)  lives  in  whole  or  in  part  upon  the  earnings  of  a  person  engaging  13 
prostitution,  unless  the  person  is  the  prostitute's  minor  child  or  other  lt,.-,i 
dependent  incapable  of  self-support. 

(2)  A  person  convicted  of  promoting  prostitution  shall  be  fined  not  to 
exceed  $500  or  be  imprisoned  in  the  county  jail  for  any  term  not  to  ex>.  : 
6  months,  or  both. 

History:  En.  94-5-603  by  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  2,  Ch.  2,  L.  1975;  R.C.M.  1947, 
9-4-5-60  jijartl. 


45-5-803.     Aggravated   promotion   of  prostitution.   (!)   A  person 

commits  the  offense  of  aggravated  promotion  of  prostitution  if  he  purpose'!) 
or  knowingly  commits  any  of  the  following  acts; 

(a)  compels  another  to  engage  in  or  promote  prostitution; 

(b)  promotes  prostitution  of  a  child  under  the  age  of  18  years,  whether 
or  not  he  is  aware  of  the  child's  age; 

(c)  promotes  the  prostitution  of  one's  spouse,  child,  ward,  or  any  person 
for  whose  care,  protection,  or  support  he  is  responsible. 

(2)  A  person  convicted  of  aggravated  promotion  of  prostitution  shall  be 
imprisoned  in  the  state  prison  for  any  term  not  to  exceed  20  years  or  be 
fined  an  amount  not  to  exceed  $50,000,  or  both. 

Ilistor>:  Eu.  94-5-603  by  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  2,  Ch.  2,  L.  1975;  R.C.M.  194'. 
94-5-603; part);  amd.  Sec.  7,  Ch.  198,  L.  1981. 


Compiler's  Comments 

7351  Amendment:  Subsections  (3)  and  (4)  of 
sec.  7.  Ch.  198,  L.  1981,  provided:  "(3)  There  is 
added  to  those  sections  listed  in  subsection  (4) 
of  this  section,  following  aiiy  language  in  those 
sections  specifying  the  term  of  imprisonment 
for  which  £.n  offender  may  be  imprisoned  but 
without  specifying  a  fine  that  may  be  ordered  to 
be  paid,  th?  words  "or  sha'l  be  punished  by  a 
f.  ■rvrf  no:  more  than  £50,000  or  by  both  such - 
£i;i£  ano  imp.''Soiimsnr",  or  other  similar  lan- 
guage allowing  the  court  to  fine  the  offender  a 
iuaxirnum  of  S50.00A  in  lieu  of  imprisonment  or 
to  punish  the  offender  by  both  a  fine  and 


imprisonment.  Ths  code  commissioner  shall 
change  the  listed  sections  in  accordance  with 
this  sectitn  and  may  make  minor  incident 
adjustments  consistent  with  this  section  as  rr.?> 
be  necessary  to  reflect  the  intent  of  this  soctiur. 
without  changing  the  meaning  of  the  listed  sec- 
tions as  amended  by  this  section. 

(4)  13-27-205,  13-27-206,  19-11-207. 
20-9-435,  23-5-106,  30-13-142,  32-1-235. 
32-1-473,  32-1-505.  45-5-104,  45-5-204,  45-5-105. 
45-5-201,  45-5-203,  45-5-204,  45-5-304,  45-5-505 
45-5-603,  45-5-613,  45-5-621,  45-6-101  through 
45-6-103,  45-6-204,  45-6-301,  45-6-316,  45-6-317, 
45-6-325,  45-6-327,  45-7-101,  45-7-102,  45-7-201. 
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•  vj6  through  45-7-208,  45-8-106,  45-8-215,  81-5-102,  and  81-9-118."  See  46-18-231,  also 

i'ilo,   45-8-334,   45-8-335,   45-9-101U),  enacted  by  Ch.  198,  L.  ]%1,  which  is  related  to 

i-l02v4>.  45-9-103(3),  45-9-107,  46-18-213,  the  amendment  of  this  section 
■-.502.  46-31-204,  50-38-107,  61-3-604, 

|   45-5-604.     Evidence  in  cases  of  promotion.  (1)  On  the  issue  whether 
place  is  a  house  of  prostitution,  the  following,  in  addition  to  all  other 
jiissible  evidence,  shall  be  admissible: 
i)    its  general  repute; 
,h)    the  repute  of  the  persons  who  reside  in  or  frequent  the  place;  or 

•  :)    the  frequency,  timing,  and  duration  of  visits  by  nonresidents. 

■  2)  Testimony  of  a  person  against  his  spouse  shall  be  admissible  under 
.•-.5-602,  45-5-603,  and  this  section. 

UMory:  F.n.  94-5-603  by  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  2,  Ch.  2,  L.  1975;  R.C.M.  1947, 
-J-A03(4). 

15-5-605  through  45-5-610  reserved. 

45-5-611.  Bigamy.  (1)  A  person  commits  the  offense  of  bigamy  if, 
.-.ile  married,  he  knowingly  contracts  or  purports  to  contract  another  mar- 
ige  unless  at  the  time  of  the  subsequent  marriage: 

•  a)  the  ofrender  believes  on  reasonable  grounds  that  the  prior  spouse  is 
*ad; 

ib)  the  offender  and  the  prior  spouse  have  been  living  apart  for  5  consec- 
.:ive  years  throughout  which  the  prior  spouse  was  not  known  by  the  offender 

•  be  alive; 

ic)    a  court  has  entered  a  judgment  purporting  to  terminate  or  annul  any 
rior  disqualifying  marriage  and  the  offender  does  not  know  that  judgment 
be  invalid;  or 

(d;     the  offender  reasonably  believes  that  he  is  legally  eligible  to  remarry. 
1 2)     A  person  convicted  of  bigamy  shall  be  fined  not  to  exceed  $500  or  be 
-.Driscired  in  the  county  jail  for  any  term  not  to  exceed  6  months,  or  both. 
History:     En.  94-5-604  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-5-604. 

45-5-612.  Marrying  a  bigamist.  (1)  A  person  commits  the  offense  of 
-.arrying  a  bigamist  if  he  contracts  or  purports  to  contract  a  marriage  with 
mother  knowing  that  the  other  is  thereby  committing  bigamy. 

1 2)  A  person  convicted  of  the  offense  of  marrying  a  bigamist  shall  be 
Ined  not,  to  exceed  $500  or  be  imprisoned  in  the  county  jail  for  any  period 
•it  lo  exceed  6  months,  or  both. 

History;     En.  94-S-605  by  Set.  I,  Cb.  513,  L.  1973;  R.C.M.  1947,  94-5-505. 

45-5-613,  Incest.  (1)  A  person  commits  the  offense  of  incest  if  he 
inowingly  marries  or  cohabits  or  has  sexual  intercourse  with  an  ancestor,  a 
-eicendant,  a  brother  or  sister  of  the  whole  or  half  blood.  The  relationships 
referred  to  herein  include  blood  relationships  without  regard  to  legitimacy 
i-".d  relationships  of  parent  and  child  by  adoption. 

(2)  A  person  convicted  of  incest  shall  be  imprisoned  in  the  state  prison 
for  any  term  not  to  exceed  10  years  or  be  fined  an  amount  no,  *•>  cccced 
530,000,  or  both. 

Hisx.rj:  En.  9J-5-605  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  9^5-606;  a.Tid.  Sec.  7,  Cb.  198, 
i-  1981 

Compiler's  Comments!  added  to  those  sections  listed  in  subsection  (4) 

l.&l  Amendment:  Subsections  (3)  and  (4)  of       of  this  section,  following  any  language  in  those 

s*c.  7,  Ch.  198,  L.  '.981,  provided:  "(5)     There  is      sections  specifying  the  term  of  imonsonment 
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:  y>4.  Burglary. 

205.  Poshes;- ion  of  burglary  tools. 

Part    3  —  Theft  nud  Related  Offenses 

3.)  I  Theft. 

r  j  ij.  Theft  of  lost  or  mislaid  property. 

•  J.v).  Offender's  interest  in  the  property. 

•..104.  Effect  of  possession  of  stolen  property 

.305.  Theft  of  labor  or  services  or  use  of  property. 

.;'.;ll)6.  Obtaining  communication  services  with  intent  to  defraud. 

4.307.  Aiding  the  avoidance  of  telecommunications  charges 

£-5Q&  Unauthorized  use  of  motor  vehicles. 

■S-509.  Failure  to  return  rented  or  leased  personal  property. 

H-310.  Definition  —  computer  use. 

r*-3l  1  Unlawful  us?  of  a  computer. 

Sections  45-6-312  through  45-6-314  reserved. 

ry315.  Defrauding  creditors. 

:-tv-316.  Issuing  a  bad  check. 

i'-'Jl".  Deceptive  practices. 

'  '"-3IS.  Deceptive  business  practices. 

n  -19.  Chain  distributor  schemes. 

Sections  45-6-320  through  45-6-324  reserved. 

5-325.  Forgery. 

■6-326.  Obscuring  the  identity  of  a  machine. 

fi-327.  Illegal  branding  or  altering  or  obscuring  a  brand. 


Part    1 
Criminal  Mischief  and  Arson 

15-6-101.  Criminal  mischief.  (1)  A  person  commit?  the  offense  of 
riminal  mischief  if  he  knowingly  or  purposely: 

•  a)  injures,  damages,  or  destroys  any  property  of  another  or  public  prop- 
■:ty  without  consent; 

'b)  without  consent  tampers  with  property  of  another  or  public  property 
>  as  to  endanger  or  interfere  with  persons  or  property  or  its  use; 

(c)  damages  or  destroys  property  with  the  purpose  to  defraud  an  insurer; 

(d)  fails  to  close  a  gate  previously  unopened  which  he  has  opened,  leading 
n  or  out  of  any  enclosed  premises.  This  does  not  apply  to  gates  located  in 
>ties  or  towns, 

(2)  A  person  convicted  of  criminal  mischief  shall  be  ordered  to  make 
"estitution  in  an  amount  and  manner  to  be  set  by  the  court.  The  court  shsll 
■eterniine  the  manner  and  amount  of  restitution  after  full  consideration  of 
•he  co.ts'.'icCerl  person's  ability  to  pay  the  same.  Upon  good  cause  shown  by 
■he  convicted  person,  the  court  may  modify  any  previous  order  specifying  the 
:ntoii?it  and  manner  of  restitution.  Full  payment  of  the  amount  of  testittition 
nlered  shall  be  made  prior  to  the  release  of  state  jurisdiction  over  the 

person."  convicted.-, 

(3)  A  person  convicted  of  the  offense  of  criminal  mischief  shall  be  fined 
'<>!  to  exceed  $5G0  or  be  imprisoned  in  the  county  jail  for  any  term  not  to 

"cc?d  6  months,  'or.  both.  If  the  offender  commits  the  offense  of  criminal 
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mischief  and  causes  pecuniary  loss  in  excess  of  $150,  injures  or  kills  - 
monly  domesticated  hoofed  animal,  or  causes  a  substantial  interruptCn    ' 
impairment  of  public  communication,  transportation,  supply  of  water  ««■ 
power,  or  other  public  services,  he  shall  be  fined  an  amount  not  to  exc 
$50,000  or  be  imprisoned  in  the  state  prison  for  any  term  not  to  exc-ed  u 
years,  or  both.  ■ 

lliston:     En.  94-6-102  by  Sec.  \,  Ch.  513,  L.  1973;  arm).  Sec    i.  O-..  88.  L    1975   RfM    ,  ,  - 
94-6-10-:;  amd.  See.  7,  Ch.  198,  L.  1981;  amd.  Sec.  3.  Ch.  560.  L.  1981.  ' 

Compiler's  Comments 

19S1  Amendment*:  Subsections  (3)  and  (4)  of 
sec.  7.  Ch.  108,  L.  1981,  provided:  "(3)  There  is 
added  to  those  sections  !isted  in  subsection  (4) 
or"  this  section,  following  any  language  in  those 
sections  specifying  the  term  of  imprisonment 
for  which  an  offender  may  be  imprisoned  but 
without  specifying  a  fine  that  may  be  ordered  to 
be  paid,  the  words  "or  shall  be  punished  by  a 
fine  of  not  more  than  S50.OC0  or  by  both  such 
fine  and  imprisonment",  or  other  similar  lan- 
gu.-.ge  allowing  the  court  to  fine  the  offender  a 
maximum  of  $50,000  ir  lieu  of  imprisonment  or 
to  punish  the  offender  by  both  a  fine  and 
imprisonment.  The  code  commissioner  shall 
change  the  listed  sections  in  accordance  with 
this  section  and  may  make  minor  incidental 
adjustments  consistent  with  this  section  as  may- 


be necessary  to  reflect  the  intent  of  this  .  •. .  •  . 
without  changing  the  meaning  of  the  listed  w. 
tions  as  amended  by  this  section. 

(4)  13-27-205,  13-27-206,  19-U  - 
20-9-435,  23-5-10b,  30-13-142,  3 '.'.['.  i.'.- 
32-1-473,  32-1-505,  45-5-104,  45-5-204  45-5-Tri 
45-5-201,  45-5-203,  45-5-204,  45-5-304'  45-5.^ 
45-5-603,  45-5-613,  45-5-621.  43-6-101  thro.--- 
45-6-103,  45-6-204,  45-6-301.  45-6-316,  4;..,;.  — 
45-6-325,  45-6-327,  45-7-101,  45-7-102!  150  •■- 
45-7-206  through  45-7-208,  45-8-106,' 45-8 
45-8-318,  45-8-334,  45-8-335.  45-9-in:.,. 
45-9-102(4),  45-9-103(3),  45-9-107,  46-H."- 
46-18  502,  46-31-204,  50-35-107.  61  .  ; 
81-5-102,  a/id  81-9-118."  See  46-13-2;  j. 
enacted  by  Ch.  19S,  L.  1981,  which  is  relate--!  \. 
the  amendment  of  this  section. 

Chapter  560  inserted  subjection  (2). 


45-6- 102.  Negligent  arson.  (1)  A  person  commits  the  offense  cf  tiegii 
gent  arson  if  he  purposely  or  knowingly  starts  a  fire  or  causes  an  explosiw. 
wnether  on  his  own  propsity  or  property  of  another,  and  thereby  negligentlv: 

la)     places  another  person  in  danger  of  death  or  bodily  injury;  or 

lb)     places  property  of  another  in  danger  of  damage  or  destruction. 

(2)  A  pe-scn  convicted  of  the  offense  of  negligent  arson  shall  be  fined  not 
to  exceed  $500  or  be  imprisoned  in  the  county  jail  for  any  term  not  to  exceei 
6  months,  or  both.  If  the  offender  places  another  person  in  danger  of  death 
or  bodily  injury,  he  shall  be  fined  not  to  exceed  $50,000  cr  be  imprisoned  in 
the  state  prison  for  any  term  not  to  exceed  10  years,  or  both. 
^    Historj:     En.  94-6-103  by  Sec.  I,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-6-103;  amd.  Sec.  7,  Ch.  I« 


Compiler's  Comments 

1081  Amendment:  Subsections  (3)  and  (4)  of 
sec.  7,  Ch.  198,  L.  198'.  provided:  "(3)  There  is 
added  to  those  sections  listed  in  subsection  (•*) 
of  this  icrtior.,  following  uny  language  in  those 
sections  specifying  the  term  of  imprisonment 
to-  which  an  offender  may  be  imprisoned  but 
without  specifying  a  fine  that  may  be  ordered  to 
b?  paid,  the  cvords  "or  shall  be  punished  by  a 
fire  of  r.vt  more  than  $50,000  or  by  both  such 
fine  and  imprisonment",  or  other  similar  lan- 
guage all  wing  the  court  to  fine  the  offender  a 
maximum  of  S50.000  in  lieu  of  imprisonment  or 
to  punish  the  offender  by  both  n  fine  and 
.  nprisonrnent.  The  code  commissioner  shall 
chang>  the  listed  ,-ecttons  in  accordance  with 
this  section  and  ni£y  make  minor  incidental 
adjusrments  consistent  with  this  section  as  mav 


be  necessary'  to  reflect  the  intent  of  this  section 
without  changing  the  meaning  of  the  listed  sec 
tions  as  amended  by  this  section. 

(4)  13-27-205,  13-27-206,  19-1)  207 
20  9-435,  23-5-106.  30-13-142,  32-l-23o. 
321-473,  32-1-505,  45-5-104,  45-5-201,  45  5-1'  :. 
45-5-201 ,  45-5-203,  45-5-204,  45-5-304.  45-5-505. 
45-5-603.  45-5-613,  45-5-621,  45  6-101  thn".^ 
45-6-103,  45-6-204,  45-6-301,  45-6-316.  45-6-317 
45-6-325,  45-6-327,  45-7-101,  45-7-102,  45-7-SM 
45-7-206  through  45-7-208,  45-8-106,  45-8-2ii 
45-8-318,  45-8-334,  45-8-335.  45-9-101(4). 
45-9-102(4),  45-9-103(3),  45-9-107,  46-18-21?. 
46-18-502,  46-31-204,  50-3b-107,  61-3-604. 
81-5-102,  and  S1-9-11&."  See  46-18  231,  aU 
enacted  by  Ch.  19S,  L.  1981,  which  is  related  M 
the  amendment  of  this  section. 
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OFFENSES  AGAINST  PROPERTY  45-6-203 

(5-6-103.     Arson.  (1)  A  person  commits  the  offense  of  arson  when,  by 
,i;is  of  fire  or  explosives,  he  knowingly  or  purposely: 

,i    damages   or   destroys   an   occupied   structure   which   is   property  of 
iher  without  consent;  or 

b)    places  another  person  in  danger  of  death  or  bodily  injury. 
2)    A  person  convicted  of  the  offense  of  arson  shall  be  imprisoned  in  the 
.;e  prison  for  any  term  not  to  exceed  20  years  or  be  fined  an  amount  not 
exceed  S50,000,  or  both. 

;„(orv:     En.  94-6-104  by  Sec.  I,  Ch.  513,  L.  1973;  amd.  Sec.  1,  Ch.  261,  L.  1975;  R.C.M.  1947, 
,>104;  amd.  Sec.  7,  Ch.  198,  L.  1981. 

upiler's  Comments  be  necessary  to  reflect  the  intent  of  this  section 

a.'  Amendmeit:  Subsections  (3)  and  (4)  of  without  changing  the  meaning  of  the  listed  sec- 

.  T,  Ch.  198,  L.  1981,  provided:  "'(3)     There  is  tions  as  amended  by  this  section. 

^»d  to  those  sections  listed  in  subsection  (4)  (4)     13-27-205,        13-27-206,        19-11-207, 

•jii  section,  following  any  language  in  those  20-9-435,     23-5-106,     30-13-142,     32-1-236, 

,:;ons  specifying  the  term  of  imprisonment  32-1-473,32-1-505,45-5-104,45-5-204,45-5-105, 

•  which  an  offender  may  be  imprisoned  but  45.5.201,  45-5-203,  45-5-204,  45-5-304,  45-5-505, 

jout  specifying  a  fine  that  may  be  ordered  to  45.5.603,  45.5.613,  45-5-621,  45-6-101  through 

,  paid,  the  words    or  shall  be  punished  by  a  45.6.103  45_6.204,  45-6-301,  45-6-316,  45-6-317, 

-  or  not  more  than  SoO.000  or  by  both  such  45.6.325  45.6.327,  45-7-101,  45-7-102,  45-7-201, 

-  and  imprisonment  ,  or  other  similar  Ian-  '.,         ,    .-  _  „,,„    ,,  „  ,„,    .-„„.. 

,,      ■       .,  -      j,i rr j  45-7-206  through  4o-7-208,  45-8-lGo,  45-8-215, 

.p  allowing  the  court  to  fine  the  offender  a  »  •  *  ' 

:nium  of  $50,000  in  lieu  of  imprisonment  or  45-8-318,   45-8-334,  45-8-335,   45-9-101  4). 

punish  the  offender  by  both  a  fine  and  45-9-102(4),  45-9-103(3),  45-9-107,  46-18-213, 

:::isonment.  The  code  commissioner  shall  46-18-502.  46-31-204,  50-38-107,  61-3-604, 

=r.ge  the  listed  sections  in  accordance  with  81-5-102,  and  81-9-118."  See  46-18-231,  also 

-  section  and  may  make  minor  incidental  enacted  by  Ch.  198,  L.  1981,  which  is  related  to 
.jtments  consistent  v.ith  this  section  as  may  the  amendment  of  this  tection. 


Part  2 
Criminal  Trespass  and  Burglary 

45-6-201.    Definition   of  "enter   or   remain   unlawfully".   (1)   A 

-•son  enters  or  remains  unlawfully  in  or  upon  any  vehicle,  occupied  struc- 

:e,  or  premises  when  he  is  not  licensed,  invited,  or  otherwise  privileged  to 

so.  A  person  who  enters  or  remains  upon  land  does  so  with  privilege 

less  notice  is  personally  communicated  to  him  by  an  authorized  person  or 

"less  such  notice  is  given  by  posting  in  a  conspicuous  manner. 

|'2)     In  no  event  shall  civil  liability  be  imposed  upon  the  owner  or  occupier 

premises  by  reason  of  any  privilege  created  by  this  section. 

History:     Ln.  94-6-201  bv  Sec.  I,  Ch.  513,  L.  1973;  amd.  Sec.  21,  Ch.  359,  L.  1977;  R.C.M.  1947, 

•*-201. 

45-S-202.  Criminal  trespass  to  vehicles.  (1)  A  person  commits  the 
:'ense  of  criminal  trespass  to  vehicles  when  he  purposely  or  knowingly  and 
rthout  authority  enters  any  vehicle  or  any  part  thereof. 
(2)  A  person  convicted  of  the  offense  of  criminal  trespass  to  vehicles  shall 
s  fined  not  to  exceed  $500  or  be  imprisoned  in  the  county  jail  for  any  term 
't  to  exceed  6  months,  or  both. 
History:     En.  94-6-202  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-6-202. 

45-G-203.     Criminal  trespass  to  property.  (1)  A  person  commits  the 
tense  of  criminal  trespass  to  property  if  he  knowingly: 
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45-6-204  CRIMES 

(a*     enters  or  remains  unlawfully  in  an  occupied  structure;  or 

(b)     enters  or  remains  unlawfully  in  or  upon  the  premises  of  another 

(2)     A  person  convicted  of  the  offense  of  criminal  trespass  to  pron-- 

shall  be  fined  not  to  exceed  $500  or  be  imprisoned  in  the  county  jail  for 

term  not  to  exceed  6  months,  or  both. 

History:     En.  94-6-203  by  Sec.  I,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-6-203. 

45-6-204.  Burglary.  (1)  A  person  commits  the  offense  of  burglar,  if-. 
knowingly  enters  or  remains  unlawfully  in  an  occupied  structure  with  '-- 
purpose  to  commit  an  offense  therein. 

(2)  A  person  commits  the  offense  of  aggravated  burglary  if  he  knowin;-v. 
enters  or  remains  unlawfully  in  an  occupied  structure  with  the  purpos?  tu 
commit  a  felony  therein  and: 

(a)  in  effecting  entry  or  in  the  course  of  committing  the  offense  or  .-. 
immediate  flight  thereafter,  he  or  another  participant  in  the  offense  is  arr.< 
with  explosives  or  a  weapon;  or 

(b)  in  effecting  entry  or  in  the  course  of  committing  the  offense  or  ..-: 
immediate  flight  thereafter,  he  purposely,  knowingly,  or  negligently  inflicts  or 
attempts  to  inflict  bodily  injury  upon  anyone. 

(3)  A  person  convicted  of  the  offense  of  burglary  shall  be  imprisoned!  in 

the  state  prison  for  any  term  not  to  exceed  10  years  or  be  fined  an  amour.! 

not  to  exceed  $50,000,  or  both.  A  person  convicted' of  the  offense  of  a,'.:rj- 

vated  burglary  shall  be  imprisoned  in  the  state  prison  for  any  term  not  >. , 

exceed  40  years  or  be  fined  an  amount  not  to  exceed  §50,000,  or  both. 

History:  En.  94-6-204  by  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  1,  Ch.  260,  L.  1975;  K.C.M.  I'!' 
9-1-6-204;  amd.  Set.  7,  Ch.  193,  L.  1981. 

Compiler's  Comments  .  be  necessary  to  reflect  the  intent  of  tliis  s_- 

1981  Amendment-  Subsections  (3)  and  (1)  of  without  changing  the  meaning  of  the  listed  «■ 

sec.  7,  Ch.  198,  L.  1981,  provided:  "(3)     There  is  tions  as  amended  by  this  section, 
added  to  those  sections  listed  in  subsection  (4)  (4)     13-27-205         13-27-206         19-!' 

of  this  section,  following  any  language  in  those  20-9-435      23-5-106     30-13-142     3°-l   '- 

sections  specifying  the  term  of  imprisonment  32-1-473,32-1-505,  45-5-104,  45-5-204, 45-5 ~\ 

tor  which  an [offender  may  be  imprisoned  but  45.5.201,  45-5-203,  45-5-204,  45-5-304.  45-i--- 

witnout  wearying  a  fine  that  may  be  ordered  to  ,r  c  cm    k  c  en    «  ■  ™,     ,-^,n,  .• 

be  paid,  the  words  "or  shall  be  punished  by  a  %\™<  « t^'/^m  4-  «^fiU  fi     " 

fine  of  not  more  than  S50.000  or  by  both  such  £6-103,  4o-6-204.  45-6-301,  4o-b-316,  45-b- 

fine  and  imprisonment",  or  other  similar  Ian-  45-6-325, 45-6-327, 45-7-101, 45-7-102, 4o-, 

guage  allowing  the  court  to  fine  the  offender  a  45-7-206  through  45-7-208,  45-8-106,  i^--- 

maximum  of  550,000  in  lieu  of  imp-isonment  or  45-8-318,   45-8-334,   45-8-335,   45-9-lOln- 

to  punish  the  offender  by  both  a  fine  and  45-9-102(4),  45-9-103(3),  45-9-107,  46-ls:: 

imprisonment.  The  code  commissioner  shall  46-18-502,  46-31-204,  50-38-107,  61  -J-n'  * 

change  the  listed  sections  in  accordance  with  81-5-102,  and  81-9-118."  See  46-16-231.  - 

this  section  and  may  make  minor  incidental  enacted  by  Ch.  198,  L.  1981,  which  is  related  '•■ 

adjustments  consistent  with  this  section  as  may  the  amendment  of  this  section. 

45-8-205.  Possession  of  burglary  tools.  (1)  A  person  commits  the 
offense  of  possession  of  burglary  tools  when  he  knowingly  possesses  any  key. 
tool,  instrument,  device,  or  explosive  suitable  for  breaking  into  an  occupW 
structure  or  vehicle  or  any  depository  designed  for  the  safekeeping  of  prop- 
erty or  any  part  thereof  with  the  purpose  to  commit  an  offense  therewith. 

(2)  A  person  convicted  of  possession  of  burglary  tools  shall  be  fined  no! 
to  exceed  $500  or  be  imprisoned  in  the  county  jail  for  any  term  not  to  excen1 
6  months,  or  both. 

History:     En.  94-6-205  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-6-205. 
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OFFENSES  AGAINST  PROPERTY  45-6-301 

Part   3 
Theft  2nd  Related  Offenses 

..V6-301.     Theft.  (1)  A  person  commits  the  offense  of  theft  when  he 
.•v-selv  or  knowingly  obtains  or  exerts  unauthorized  control  over  property 
-,e  owner  and: 

has  the  purpose  of  depriving  the  owner  of  the  property; 
,.    purposely  or  knowingly  uses,  conceals,  or  abandons  the  property  in 
h  manner  as  to  deprive  the  owner  of  the  property;  or 
■i    uses,  conceals,  or  abandons  the  property  knowing  such  use,  conceal- 
.-.t.  or  abandonment  probably  will  deprive  the  owner  of  the  property. 
.,    A  person  commits  the  offense  of  theft  when  he  purposely  or  know- 
,v  obtains  by  threat  or  deception  control  over  property  of  the  owner  and: 
j)    has  the  purpose  of  depriving  the  owner  of  the  property; 
S)    purposely  or  knowingly  uses,  conceals,  or  abandons  the  property  in 
h  manner  as  to  deprive  the  owner  of  the  property;  or 

.!    uses,  conceals,  or  ahandons  the  property  knowing  such  use,  conceal- 
--,t.  or  abandonment  probably  will  deprive  the  owner  of  the  property. 
•  }i    A  person  commits  the  offense  of  theft  when  he  purposely  or  know- 
alv  obtains  control  over  stolen  property  knowing  the  property  to  have  been 
'en  by  another  and: 

i\    has  the  purpose  of  depriving  the  owner  of  the  property; 
bl    purposely  or  knowingly  uses,  conceals,  or  abandons  the  property  in 
...h  manner  as  to  deprive  the  owner  of  the  property;  or 
i-i    uses,  conceals,  or  abandons  the  property  knowing  such  use,  conceal- 
r.-.t.  or  abandonment  probably  will  deprive  the  owner  of  the  property. 
4)     A  person  commits  the  offense  of  theft  when  he  purposely  or  know- 
;!y  obtains  or  exerts  unauthorized  control  over  any  part  of  any  public  assis- 
..ice,  as  defined  in  53-3-101,  by  means  of: 
a)     a  knowingly  false  statement,  representation,  or  impersonation;  or 
bl     a  fraudulent  scheme  or  device. 

5i  A  person  convicted  of  the  offense  of  theft  of  property  not  exceeding 
50  in  value  shall  be  fined  not  to  exceed  $500  or  be  imprisoned  in  the 
jnty  jaii  for  any  term  not  to  exceed  6  months,  or  both.  A  person  convicted 
the  offense  of  theft  of  property  exceeding  $150  in  value  or  theft  of  any 
mmonly  domesticated  hoofed  animal  shall  be  fined  not  to  exceed  $50,000 
"  be  imprisoned  in  the  state  prison  for  any  term  not  to  exceed  10  years,  or 
•th. 

'6)     Amounts  involved  in  thefts  committed  pursuant  to  a  common  scheme 
•  the  same  transaction,  whether  from  the  same  person  or  several  persons, 
My  be  aggregated  in  determining  the  value  of  the  property. 
Historv:     En.  94-6-302  by  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  22,  Ch.  359,  L.  1977;  R.C.M.  1947, 
»-f-302;  amd.  Sec.  1,  Ch.  374,  L.  1979;  amd.  Sec.  7,  Ch.  198,  L.  1981. 

ompi'.er's  Comments  be  paid,  the  words  "or  shall  be  punished  by  a 
'■Sbl  Amendment:  Subsections  (3)  and  (4)  of  fine  of  not  more  than  $50,000  or  by  both  such 
*.  7,  Ch.  198,  L.  1931,  provided:  "(3)  There  is  fine  and  imprisonment",  or  other  similar  lan- 
ded to  those  sections  listed  in  subsection  (4)  guage  allowing  the  court  to  fine  the  offender  a 
'  this  section,  following  any  language  in  those  maximum  of  $50,000  in  lieu  of  imprisonment  or 
sctions  specifying  the  term  of  imprisonment  to  punish  the  offender  by  both  a  fine  and 
•■"  which  an  offender  may  be  imprisoned  bat  imprisonment.  The  code  commissioner  shall 
•thout  specifying  a  fine  that  may  be  ordered  to  change  the  listed  sections  in  accordance  with 


64 


CRIMINAL  MOCK  TRIAL 
TIPS    ON    MOCK    TRIALS* 


TO  THE  TEACHER 

The  following  suggestions  may  help  you  in  conducting  mock  trials. 

1.  A  field  trip  to  a  courtroom  before  conducting  a  mock  trial  in 
the  classroom  can  often  be  helpful  in  visualizing  the  process. 
In  lieu  of  that,  many  films  on  the  trial  process  are  avail- 
able. 

2.  Community  resources  can  be  most  useful  in  mock  trials.   The 
resources  --  judge,  attorney,  law  student,  paralegal,  attor- 
ney's spouse  --  can  serve  as  an  advisor  in  developing  the 
trial,  or  can  act  as  judge. 

3.  Students  can  explain  their  roles  and  what  each  person's  job 
is  before  beginning  the  mock  trial  role. 

4.  Some  mock  trials  successfully  use  outside  persons  as  a  jury. 
Parents,  for  example,  could  serve  as  the  jury. 

5.  After  doing  the  mock  trial  before  their  own  class,  students 
could  re-do  it,  either  for  another  class  or  for  parents  or 
others . 

6.  Mock  trials  can  be  video-taped  for  replay  to  other  classes  or 
groups . 


*Be  aware  that  as  the  eighth  graders  of  1980-81  become  twelfth 

grade  students,  they  may  be  familiar  with  mock  trials  due  to  the 

eighth  grade  social  studies  curriculum  as  well  as  the  material 
contained  in  the  eighth  grade  supplemental  packet. 
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MOCK  TRIAL  SIMULATION 


TO  THE  TEACHER 

In  the  previous  section  on  Civil  Law,  the  script  for  a  mock 
trial  was  provided  because  many  times  students  have  difficulty 
understanding  civil  procedure.   In  this  section  on  Criminal  Law, 
however,  only  the  circumstances  of  a  criminal  case  and  the  se- 
quence of  the  trial  have  been  given  so  that  students  might  have 
an  opportunity  to  compose  their  own  thoughts  and  strategies  in 
developing  a  case. 

An  alternate  activity  is  to  have  a  group  project  and  let 
students  construct  their  own  set  of  circumstances. 

REMINDER 

In  an  actual  trial,  all  of  the  witnesses  remain  outside  the 
courtroom  until  they  are  called  to  testify.   After  giving  their 
testimony,  they  leave  the  courtroom  again.   This  is  done  in  order 
to  keep  the  witnesses  from  collaborating  with  one  another  during 
the  testimony  that  is  being  given. 

You  may  want  to  conduct  this  mock  trial  in  the  same  manner 
by  having  the  "witnesses"  sit  outside  the  "courtroom"  (classroom) . 
If  you  decide  not  to  remove  the  witnesses  during  the  trial,  though, 
you  should  explain  this  practice  to  your  students  anyway. 

The  only  possible  witness  that  would  remain  in  the  courtroom 
during  the  entire  trial  would  be  the  defendant.   The  defendant  may      £ 
or  may  not  be  a  witness  in  his  own  behalf;  that  decision  would  be 
one  for  the  defendant  and  his  attorney  to  make. 

NAME  OF  CASE 

State  of  Alabama  v.  Jake  Stanwick 
CHARGE 

Burglary,  3rd  Degree 

PARTICIPANTS 

Judge 

Bailiff  (optional;  this  character  would  call  the  Court  to  order 

and  announce  the  case) 
Prosecuting  Attorney 
Defense  Attorney 
Jerry  Burkhart,  homeowner 
State  Trooper  Marty  Cannon 
Police  Officer  Terry  Tabor 
Jake  Stanwick,  defendant 
Sandra  Stratton,  defendant's  girlfriend 
Mrs.  Elsie  Stanwick,  defendant's  grandmother 
Tommy  Stanwick,  defendant's  uncle  M 
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Jury  (which  can  be  12  people  or  the  remainder  of  the  class) 
NOTE:   You  may  even  wish  to  let  the  attorneys  "strike" 
a  venire  in  order  to  get  the  12  jurors. 

CIRCUMSTANCES  OF  THE  CASE 

Jerry  Burkhart,  a  car  salesman,  came  to  his  home  at  3905 
Dove  Avenue,  Evanstown,  at  6:15  p.m.  on  December  18.   The  street 
light  at  the  end  of  the  street  shed  enough  light  that  he  could 
see  an  unidentified  automobile  parked  in  front  of  his  house. 
Being  a  car  salesman,  he  quickly  recognized  the  make  and  model  of 
the  car;  he  made  a  mental  note  of  the  tag  number  and  color  of  the 
automobile  (a  blue,  1974  Buick,  license  number  BFR-955) . 

As  he  approached  the  front  door  and  opened  the  storm  door,  he 
noticed  that  the  draft  caused  the  main  door  to  pull  shut.   The  door 
was  unlocked  although  he  had  locked  it  when  he  had  left  for  work 
that  morning.   As  he  entered  his  home,  he  saw  a  man  walking  toward 
him  from  the  hallway  with  several  guns  and  Christmas  packages.   Mr. 
Burkhart  yelled,  "What  are  you  doing  in  my  house?"   The  man  dropped 
the  merchandise  and  ran  out  the  door,  jumping  into  the  automobile 
and  driving  away. 

Mr.  Burkhart  later  discovered  the  patio  doors  leading  to  the 
back  yard  of  his  home  had  been  broken,  apparently  with  a  fire  log 
from  a  stack  located  outside  the  back  door.  No  items  were  disco- 
vered missing  as  he  assumed  he  had  apparently  foiled  the  burglary 
scheme. 

Police  Officer  Terry  Tabor  investigated  the  burglary,  took 
the  statements  from  Mr.  Burkhart  and  made  a  report. 

At  approximately  10  p.m.  the  same  evening,  State  Trooper 
Marty  Cannon  investigated  an  accident  involving  one  blue  1974  Buick 
automobile,  license  tag  number  BFR-955.   A  Jake  Stanwick  was  driving 
the  f orementioned  automobile. 

Later  that  evening,  approximately  12  midnight,  Jake  Stanwick 
was  arrested  at  his  home  and  charged  with  the  burglary  of  Mr.  Burk- 
hart 's  home. 


PROCEDURE 

1.  Assign  the  roles  to  the  students. 

2.  Give  a  copy  of  the  "police  report"  and  "trooper  report" 
(which  follows)  to  each  of  the  following  characters: 
judge,  prosecuting  attorney,  defense  attorney,  police 
officer  (Terry  Tabor) ,  and  the  homeowner  (Jerry  Burkhart) . 

3.  Give  a  copy  of  the  "trooper  report"  only  to  the  character, 
.Trooper  Marty  Cannon. 

4.  Give  a  copy  of  the  "prosecutor's  witnesses"  to  the  pro- 
secutor and  the  homeowner  Jerry  Burkhart,  the  trooper, 
and  the  police  officer. 

5.  Give  a  copy  of  the  "defense  witnesses"  to  each  of  the 
following  characters:   the  defense  attorney,  the  defendant 
(Jake  Stanwick),  the  defendant's  girlfriend  (Sandra  Stratton) , 
the  defendant's  grandmother  (Mrs.  Eloise  Stanwick),  and  the 
defendant's  uncle  (Tommy  Stanwick). 
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6.  Give  a  copy  of  the  "prosecution  strategy"  to  the  prosecutor. 

7.  Give  a  copy  of  the  "defense  strategy"  to  the  defense  attor- 
ney. 

8.  Have  the  students  become  familiar  with  their  "facts"  and 
their  roles. 

9.  Have  the  "attorneys"  prepare  their  questions.   (You  may 
need  to  help  them  compose  appropriate  questions) . 
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POLICE  REPORT 

Police  Officer  Terry  Tabor  investigated  the  burglary,  took  the 
statements  from  Mr.  Burkhart  and  made  the  following  report. 

Jerry  Burkhart,  a  car  salesman,  came  to  his  home  at  3905  Dove 
Avenue,  Evanstown,  at  6:15  p.m.  on  December  18.   The  street  light 
at  the  end  of  the  street  shed  enough  light  that  he  could  see  an 
unidentified  automobile  parked  in  front  of  his  house.   Being  a  car 
salesman,  he  quickly  recognized  the  make  and  model  of  the  car;  he 
made  a  mental  note  of  the  tag  number  and  color  of  the  automobile 
(a  blue,  1974  Buick,  license  number  EFR-955. 

As  he  approached  the  front  door  and  opened  the  storm  door,  he 
noticed  that  the  draft  caused  the  main  door  to  pull  shut.   The  door 
was  unlocked  although  he  had  locked  it  when  he  had  left  for  work 
that  morning.   As  he  entered  his  home,  he  saw  a  man  walking  toward 
him  from  the  hallway  with  several  guns  and  Christmas  packages.   Mr. 
Burkhart  yelled,  "What  are  you  doing  in  my  house?"   The  man  dropped 
the  merchandise  and  ran  out  the  door,  jumping  into  the  automobile 
arid  driving  away . 

Mr.  Burkhart  later  discovered  the  patio  doors  leading  to  the 
back  yard  of  his  home  had  been  broken,  apparently  with  a  fire  log 
from  a  stack  located  outside  the  back  door.   No  items  were  dis- 
covered missing  as  he  assumed  he  had  apparently  foiled  the  burglary 
scheme. 


TROOPER  REPORT 

At  approximately  10  p.m.  December  18,  State  Trooper  Marty  Cannon 
investigated  an  accident  involving  one  blue  1974  Buick  automobile, 
license  tag  number  BFR-955.   A  Jake  Stanwick  was  driving  the  afore- 
mentioned automobile. 


PROSECUTOR'S  WITNESSES 

Witnesses  for  the  prosecution  are  Homeowner  Jerry  Burkhart; 
Trooper  Cannon  and  Police  Officer  Tabor.   In  addition  to  the  testi- 
mony of  the  three  as  described  in  the  circumstances,  the  prosecutor, 
has  access  to  Stanwick 's  rap  sheet  which  shows  three  prior  burglary 
convictions  from  other  counties,  although  this  information  cannot 
be  presented  as  evidence. 


DEFENSE  WITNESSES 

Witnesses  for  the  defense  are  Sandra  Stratton,  girlfriend  of 
the  defendant  who  testifies  that  she  and  Stanwick,  along  with  his 
grandmother  Mrs.  Elsie  Stanwick,  were  in  Hardville  (in  another 
county)  that  evening  visiting  Tommy  Stanwick,  uncle  of  the  defen- 
dant.  Mrs.  Elsie  Stanwick  and  Sandra  Stratton  testify  to  the  same 
story  as  does  Tommy  Stanwick.   The  defendant's  testimony  is  optional 
(see  Defense  Strategy) . 
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PROSECUTION  STRATEGY 

If  the  defendant  takes  the  witness  stand,  the  prosecutor  can 
question  him  as  to  his  past  convictions  because  they  were  crimes 
involving  moral  turpitude.   This  line  of  questioning  can  be  made  in 
an  effort  to  impeach  the  defendant's  testimony  and  to  try  and  reveal 
the  defendant's  moral  character  to  the  jury. 

If  the  defendant  does  not  take  the  stand  but  has  character 
witnesses,  you  can  question  these  witnesses  as  to  the  defendant's 
moral  character  and  ask  questions  of  their  knowledge  of  his  prior 
convictions . 


DEFENSE  STRATEGY 

The  defendant  has  a  rap  sheet  that  shows  three  prior  burglary 
convictions.   The  prosecutor  has  this  information. 

The  defendant  does  not  have  to  take  the  witness  stand.   You 
must  decide  if  his  testimony  will  strengthen  or  weaken  the  case. 

The  witnesses  must  agree  on  the  time  factor  (for  departing 
Hardville  and  arriving  home)  as  Jake  Stanwick  (who  was  alone)  was 
involved  in  a  car  accident  at  approximately  10  p.m.  the  same  night, 
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CASE  STUDIES 


TO  THE  TEACHER 

On  the  following  pages  are  examples  of  court  cases  and 
decisions.   A  list  of  the  names  of  cases  on  other  topics  follows 
the  example  case  studies.   Additional  cases  may  be  obtained  from 
the  law  library  at  the  courthouse,  from  public  libraries,  or 
from  law-related  education  materials  (such  as  the  American  Bar 
Association) . 

Case  studies  can  help  students  to: 

1)  determine  specific  facts  by  analysis; 

2)  determine  what  legal  issue  is  presented  in  a  specific 
case; 

3)  determine  and  defend  a  solution. 

Various  approaches  may  be  used.   Here  are  three  suggestions: 

1.  Teacher  hands  out  case  with  only  facts  and  issues. 

A.  Classroom  discussion  centers  on  student  comprehension 
and  formulation  of  their  own  decision. 

B.  Court  decision  is  handed  out  and  its  reasoning  is 
compared  with  the  students ' . 

2.  Present  a  case  or  hypothetical  situation  to  the  class.   For 
example,  the  teacher  might  present  a  factual  situation  about 
a  consumer  problem,  criminal  sentencing,  or  any  topic  of 
controversy. 

A.  Ask  students  to  identify  facts  and  issues. 

B.  Initiate  a  discussion  of  the  issues  in  carefully  selected 
questions . 

C.  Use  question  and  answer  technique  to  clarify  issues. 
Play  the  "devil's  advocate,"  taking  the  other  side  of 
each  student's  response. 

D.  Get  other  students  to  respond  to  questions  by  asking 
for  someone  to  take  the  other  point  of  view. 

E.  Begin  to  list  various  analyses  and  points  of  view. 

F.  Stimulate  discussion  by  asking  for  analogies  to  the 
situation  or  how  solutions  suggested  would  work  if 
applied  to  other  cases . 
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Role-Playing  Approach  -  Divide  class  into  groups  of  three. 
Have  participants  in  each  group  decide  upon  a  role,  such 
as  judge,  plaintiff  or  defendant. 

A.   Using  the  following  descriptions,  read  the  brief 
statements  about  each  role. 

1.  Judge  -  The  judge  must  see  that  both  sides  have  a 
fair  chance  to  make  a  presentation. 

2.  Plaintiff  -  This  person  has  accused  the  defendant 
of  doing  or  not  doing  something  in  violation  of 
the  law.   This  person  speaks  first. 

3.  Defendant  -  This  person  has  been  accused  by  the 
plaintiff.   He/she  has  been  summoned  into  court 
(and  in  many  cases  probably  against  his/her  will) . 
He/she  listens  to  the  accusation  and  then  either 
tries  to  prove  it  untrue  or  gives  reasons  to  justi- 
fy his/her  action. 

B.  Select  a  case  and  distribute  facts  of  the  case  to 
all  the  groups.   Do  not  disclose  the  issue  or  deci- 
sion of  the  case. 

C.  Have  students  role-play  within  each  group.   Plaintiff 
speaks  first,  then  defendant.   Judge  may  ask  questions 
before  he/she  makes  a  decision  (giving  the  reasons) . 

D.  Have  judges  explain  decisions  to  whole  class. 

E.  Read  issue  and  decision  from  the  case.   Rotate  roles 
and  repeat  process  twice  with  new  case  each  time. 
This  will  give  the  students  the  opportunity  to  play 
each  role. 
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SEARCH  AND  SEIZURE 


Case  of  Terry  v.  Ohio  (1968) 

A  Cleveland  detective  named  McFadden  observed  two  men, 
Terry  and  Chilton,  proceed  back  and  forth  along  an  identical 
path,  stopping  to  stare  inside  the  same  store  window.   They 
did  this  no  less  than  two  dozen  times.   Detective  McFadden 
suspected  the  pair  of  casing  the  store  for  a  possible  armed 
robbery.   McFadden  approached  the  pair,  identified  himself, 
and  asked  their  names.   The  men  mumbled  an  obscene  remark, 
whereby  McFadden  spun  Terry  around  and  "patted  down"  his  out- 
side clothing.   Then  the  detective  located  a  pistol  in  Terry's 
outside  coat  pocket,  but  he  was  not  able  to  remove  it.   He 
then  ordered  both  men  inside  the  store  where  he  "patted  down" 
the  other  man  and  also  found  a  pistol  on  him.   The  men  were 
taken  to  the  police  station  and  were  charged  with  carrying  con- 
cealed weapons.   The  attorney  for  Terry  said  the  weapon  was  un- 
lawfully obtained  evidence. 


74 


DISCUSSION  QUESTIONS  FOR  TERRY  v.  OHIO  19  6  8 


1.  Did  the  policeman  have  the  right  to  stop  the  men?   To 
frisk  them?   Would  it  make  any  difference  if  the  two  men 
walked  by  the  store  three  times  apiece?   Once  apiece? 

2.  List  the  factors  which  might  have  indicated  to  the  police- 
man that  there  was  "reason  to  suspect  of  an  unlawful  plan." 
List  the  factors  which  may  have  led  the  policeman  to  believe 
that  there  was  "reasonable  suspicion  of  danger. " 

3.  Is  there  any  remedy  if  an  individual  feels  that  he  has 
been  unlawfully  stopped  and  harassed  by  the  police?   Do 
you  think  only  individuals  with  something  to  hide  would 
refuse  to  allow  the  police  to  stop  them?   Frisk  them?   Search 
their  belongings? 

4.  Is  there  a  difference  between  "stop  and  frisk"  and  "search 
and  seizure"?   If  so,  what  are  the  differences? 
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COURT'S  DECISION  -  TERRY  v.  OHIO  1968 


The  court  reviewed  the  meaning  of  unreasonable  searches  and 
seizures  as  it  related  to  the  Fourth  Amendment.   It  held 
that  where  a  police  officer  observes  unusual  conduct  that 
leads  him  to  conclude,  in  view  of  his  experience,  that  the 
person  or  persons  he  is  confronting  may  be  armed  and  consi- 
dered dangerous,  and  where  in  the  course  of  investigating 
this  behavior  he  identifies  himself  and  makes  reasonable 
inquiries,  he  is  entitled  to  protect  himself  and  others  in 
the  area  to  conduct  a  carefully  limited  search  of  the  outer 
clothing  in  an  attempt  to  discover  weapons  that  might  be  used 
to  assault  him.- 


The  judge  would  have  to  determine  if  the  weapons  were  seized 
in  a  "reasonable"  search  and  "patdown"  as  described  above. 
If  the  search  is  reasonable,  any  weapons  seized  may  be  used 
as  evidence  against  the  person  from  whom  they  were  taken. 
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SEARCH  OF  STUDENTS '  LOCKER 
Case  of  Jack  Roberts  (Based  on  Stein  v.  Kansas,  1967) 

Oakview  High  School,  according  to  the  principal,  had  very 
few  "bad  eggs",  but  Jack  Roberts  was  one  of  them. 

In  the  last  month,  drug  traffic  at  the  high  school  had  been 
on  the  increase.   One  person  on  the  "suspect  list"  was  Jack 
Roberts.   On  a  certain  afternoon,  the  principal  and  two  police 
officers  searched  Jack's  locker.   Thpy  did  not  have  a  warrant  to 
do  this,  but  they  did  allow  Jack  to  be  present  when  the  locker 
was  searched.   Jack  was  arrested  on  the  spot  for  possessing  ille- 
gal drugs. 

Jack  claimed  his  constitutional  rights  had  been  violated 
because  the  principal  failed  to  obtain  a  search  warrant.   The 
principal  contended  that  he  did  not  need  one  because  the  locker 
belonged  to  the  school,  not  to  Jack.   "The  locker  was  given  to 
you  on  a  temporary  basis,"  claimed  the  principal,  "and  you  don't 
pay  for  a  locker  so  I  have  the  right,  along  with  my  two  vice 
principals,  to  search  your  locker  if  we  suspect  you're  keeping 
something  unlawful  inside  of  it!" 
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DISCUSSION  QUESTIONS  FOR  JACK  ROBERTS 

1.  Do  you  believe  Jack  had  his  constitutional  rights  violated 
by  the  search  of  his  locker?  Why? 

2.  Was  the  search  "reasonable"  in  your  opinion? 

3.  If  you  were  a  judge  how  would  you  decide  this  case? 


COURT'S  DECISION  -  JACK  ROBERTS 
(BASED  ON  STEIN  v.  KANSAS,  1967) 


This  case  was  based  on  Stein  v.  Kansas.   The  judge  ruled 
that  school  authorities  do  have  the  right  to  enter  a  student's 
locker  without  the  student's  permission  if  they  suspect  the 
students  are  concealing  something  illegal.   The  judge  further 
said:   "As  long  as  the  student  does  not  pay  a  student  locker 
fee,  the  locker  is  just  used  temporarily  by  the  student  and 
still  belongs  to  the  school."   It  is  always  a  good  idea  to  have 
the  student  present  when  a  search  does  take  place  so  the  stu- 
dent cannot  say  later  that  the  items  in  question  were  "planted" 
in  the  locker  by  school  authorities. 
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RIGHTS  OF  JUVENILES* 


Case  of  Gerald  Gault  (1966) 

Gerald  Gault,  fifteen  years  old,  was  on  the  receiving  end 
of  a  complaint  issued  by  Mrs.  Cook,  who  claimed  Gault  telephoned 
her  and  made  obscene  and  indecent  remarks.   This  is  a  violation 
of  state  law.   Gault  was  taken  into  custody  and  was  scheduled 
for  a  hearing  at  a  later  date.   Gerald's  parents  were  not  noti- 
fied of  the  date  until  two  days  before  the  hearing. 

At  the  hearing,  Gault  did  not  admit  to  the  charges  but 
was  found  to  be  delinquent.   He  was  sent  to  the  State  Industrial 
School  for  the  remainder  of  his  minority.   The  hearing  itself 
was  conducted  in  a  very  informal  manner.   Gerald  did  not  have  an 
attorney  present,  nor  was  the  complainant,  Mrs.  Cook,  present. 
Prior  to  his  charge,  Gerald  was  on  probation  as  a  result  of  being 
in  the  company  of  another  boy  who  had  stolen  a  wallet.   The  judge 
found  Gault  delinquent  because  "he  was  habitually  involved  in 
criminal  matters."   Under  the  state  law,  a  juvenile  in  Arizona 
may  not  appeal  juvenile  court  decisions.   Gault  claimed  he  was 
denied  due  process  of  law  and  should  be  entitled  to  the  same  consti- 
tutional rights  as  an  adult.   The  State  of  Arizona  contended  that 
because  Gerald  was  not  of  age,  his  conduct  was  not  actually  recorded 
as  a  crime  and  no  felony  arrest  would  go  on  his  record,  therefore, 
he  should  not  have  the  same  constitutional  rights  as  someone 
charged  with  a  crime. 


*This  case  study  appears  in  the  supplementary  packet  for  the  eighth 
grade.   Your  students  may  be  familiar  with  it. 
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DISCUSSION  QUESTIONS  FOR  CASE  OF  GERALD  GAULT  (196  6) 

Questions : 

1.  Why  is  there  a  separate  set  of  laws  and  legal  processes 
for  juveniles?   Is  this  a  good  idea?   Should  juveniles 
have  the  same  rights  as  adults?   Should  juveniles  have 
the  same  responsibilities?   Should  they  be  subject  to 
the  same  punishment? 

2.  Do  you  think  it  important  that  Gerald's  parents  be  noti- 
fied of  all  action  taken  in  the  case?   What  if  Gerald 
did  not  want  his  parents  involved?   Should  Gerald  have 
the  right  to  be  represented  by  an  attorney  at  the  hear- 
ings?  What  difference  would  this  make? 

3.  Do  you  think  that  Mrs.  Cook,  the  complainant,  should  be 
present  at  the  hearings?   What  if  she  were  too  embarrassed 
to  testify?   Should  Gerald  be  forced  to  be  a  witness  at 
this  proceeding? 

4.  Would  it  make  any  difference  if  all  that  could  happen  to 
Gerald  was  a  serious  reprimand?   Do  you  think  that  the 
sentence  he  received  was  fair? 
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COURT'S  DECISION  FOR  CASE  OF  GERALD  GAULT  (1966) 


This  was  a  landmark  case  for  juvenile  offenders.   The 
United  States  Supreme  Court  ruled  that  the  State  of  Arizona 
denied  Gerald  Gault  his  constitutional  rights  of  due  process 
of  law.   He  should  have  had  the  right  to  have  an  attorney  pre- 
sent, and  the  right  to  confront  his  witnesses.   Since  the  Gault 
case  in  1966,  juveniles  are  now  entitled  to  the  same  rights  of 
due  process  (except  a  jury  trial)  as  adults. 
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FREEDOM  OF  SPEECH* 


Case  of  Tinker  v.  Pes  Moines  (1969) 

One  day  in  1967,  Mary  Tinker  and  her  brothers  wore  black 
arm  bands  to  their  high  school  classes  in  Des  Moines,  Iowa,  to 
show  their  opposition  to  the  war  in  Vietnam.   The  Tinkers  firmly 
believed  that  the  United  States  should  not  be  fighting  there. 
During  the  course  of  the  school  day,  the  Tinkers  went  about  their 
school  work  quietly.   Though  some  students  commented  on  the  bands, 
there  was  no  disturbance.   Later  in  the  day,  the  Tinkers  were  told 
they  must  take  off  the  black  arm  bands  because  a  school  regulation, 
adopted  only  two  days  earlier,  forbade  such  symbolic  protest.   If 
they  refused  to  take  off  the  bands,  the  principal  told  them,  they 
would  be  suspended  from  school  and  sent  home.   The  Tinkers  did  not 
comply  with  the  rule.   They  filed  a  lawsuit  against  the  school 
district,  arguing  that  wearing  arm  bands  to  protest  the  war  was 
protected  under  the  First  Amendment,  which  guarantees  free  speech. 


*This  case  study  appears  in  the  supplementary  packet  for  the  eighth 
grade.   Your  students  may  be  familiar  with  it. 
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DISCUSSION  QUESTIONS  FOR  TINKER  v.  PES  MOINES  (1969) 

1.  Does  the  free  speech  clause  of  the  First  Amendment  provide 
students  the  same  rights  as  other  citizens?   If  not, 

what  special  limitations  apply  in  the  schools?   Why  are 
such  limitations  imposed? 

2.  Do  students  at  all  levels  of  education,  i.e.,  elementary, 
secondary,  college,  have  the  same  rights  under  the  First 
Amendment?   If  not,  what  are  the  reasons  for  these  diffe- 
rences?  Is  this  fair?   Is  this  equitable? 

3.  The  wearing  of  armbands  has  been  referred  to  as  "symbolic 
speech."   What  does  this  mean?  What  is  the  difference 
between  symbolic  speech  and  pure  speech?   Should  each  be 
protected  equally  under  the  First  Amendment? 

4.  What  relevance  is  the  principals'  rule  which  prohibited 
the  wearing  of  arm  bands?   Does  it  matter  that  this  rule 
was  made  in  anticipation  of  the  student's  action?   What 
if  the  school  passed  a  regulation  forbidding  students 

to  wear  political  campaign  buttons? 

5.  How  do  you  think  this  case  was  resolved? 
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COURT'S  DECISION  FOR  TINKER  v.  PES  MOINES  (1969) 
Tinker  v.  Des  Moines  (1969) 


The  United  States  Supreme  Court  ruled  in  favor  of  the 
Tinkers.   The  court  held  that  students  could  not  be 
denied  freedom  of  expression  simply  because  they  were 
young  or  in  school.   There  was  no  evidence  that  wearing 
arm  bands  had  disrupted  the  school.   This  case  is 
important  for  several  reasons.   The  court  held  that 
"speech"  under  the  First  Amendment  included  insignia 
or  symbolic  speech  as  well  as  spoken  expression.   While 
no  words  were  actually  spoken,  the  Tinkers  conveyed 
their  feelings  to  students  and  teachers  just  as  clearly 
as  if  they  had  voiced  their  opinions  aloud.   In  short, 
their  message  was  protected  by  the  First  Amendment,  not 
the  particular  form  of  expression. 


There  are  other  actions  that  are  symbolic  in  nature; 
some  are  protected  by  the  First  Amendment;  others  are 
not.   When  David  O'Brien  burned  his  draft  card  in  Boston, 
his  actions  were  not  protected  by  the  Constitution. 
Defiling  the  American  flag  as  a  protest  also  is  not 
considered  to  by  symbolic  free  speech. 
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IN  THE  DISTRICT  COURT  OF  THE  ELEVENTH  JUDICIAL  DISTRICT  OF  THE 
STATE  OF  MONTANA,  IN  AND  FOR  THE  COUNTY  OF  FLATHEAD 


»**»**»*«»  »  *  «  «  « 


STATE  OF  MONTANA, 


Plaintiff, 
I  -■ 

b  '■'! 


Detendant . 


NO 


APPLICATION  FOR  LEAVE  TO 
FILE  INFORMATION  DIRECT 


STATE  OF  MONTANA) 


»«».»»»«.»»»»», 


:ss 


County  of  Flathead) 

COMES  NOW,  the  Office  of  the  County  Attorney,  by  and 
through  ,  who  being  first 

duly  sworn  on  oath  deposes  and  says: 

■ 
That  he  is  the  duly  elected,  qualified  and  acting 

Deputy    County  Attorney  of  Flathead  County,  Montana; 

that  he  has  examined  the  facts  in  the  case  and  respectfully 

moves  this  Court  for  leave  to  file  an  Information  charging 

■!  jj j with  committing 

the  crime  of   DRIVING  WHILE ONDER  THE  INFLUENCE  07  ALCOHOL, 
Third  Offensa,  A  District  Court  Misdemeanor 

as  specified  in  Section   61-8-401,  MCA. , 


Further,  applicant  states  that  he  has  inquired  into  the 
facts  of  this  case  and  is  satisfied  that  the  above  offense 
has  been  committed  by  the  above-named  defendant.   Said  facts 
upon  which  affiant  relies  are  contained  in  Exhibit  "A". 
attached  hereto  and  by  this  reference  made  a  part  hereof. 

That  if  the  Court  so  desires  the  following  named  persons 
are  available  at  the  convenience  of  the  Court  to  substantiate 
that  application  by  testimony  or  otherwise  to-wit: 
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WHEREFORE,  affiant  asks  leave  of  Court  to  file  ajj  Information 
herein  requested  without  a  preliminary  hearing  in  this  Cause. 


/■/ 


Deputy       Flathead  County  Attorney 


Subscribed  and  sworn  to  before  me  this 


/-/ 


day  of 


Oetobar 


19 


82 


NOTARY  PUBLIC  for  the  State  of  Montana 
Residing  at  Kalispell,  Montana 
My  commission  expires   10-4-84 


My 


•  *»«•**«»»»*«•» 


ORDER 

On  the  ^gj*  day  of  October   t  ig_82  f       

uepucy   ~      TTathead  County  Attorney,  filed 

an  Application  for  Leave  to  File  reformation  in  the  above-entitled 
action,  said  application  supported  by  affidavit,  and  the  Court  fully 
considering  the  law  applicable,  NOW  THEREFORE: 

IT  IS  HEREBY  ORDERED: 

1.   That  Leave  be  granted  for  the  direct  filing  of  an  Information 
herein. 

bench  warrant  be  1  "unrf — ftn — Lilt?  STTBTt  elf  'said 

A*for>J*J[f  III      1   I   11  1       nr.     n  n     -i  rim  i  r  1- t»H      m     hail      in     thp     sum 

0/ 

That  a  Summons  be  issued  to  said  defendant  and  he  is 
hereby  ordered  to  appear  for  arraignment;  that  the 
arraignment  of  the  above-named  defendant  is  hereby 

set  for  the   /-g     day  of  Tfy^yct,* /aJa  j . 

19       &g      .    at      /,;m o'clock    p.       M. 


District   Judge  f-\ 
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EXHIBIT  "A" 

On  August  11,  ion1*  at  approximately  lilO  A.M., 

and  .  police  officers  for  the  City  of 

Khitefish,  were  at  the  scene  of  a  one  car  accident  west  of 
Whitefish  near  the  Intersection  of  Highway  93  and  the  Lion 
Mountain  Loop  Road.  An  ambulance  and  fire  truck  were  also 
at  the  accident  scene.   Officer  |waa  standing  near 

the  center  line  of  Highway  93  with  a  flashlight  directing 
traffic  through  the  accident  scene.   He  was  facing  east 
toward  Whitefish  and  the  fire  truck  was  parked  approximately 
2  car  lengths  west  of  him  with  its  emergency  light  activated. 
The  ambulance  and  two  patrol  cars  were  also  parked  in  the 
vicinity  with  their  emergency  lights  operating. 

Officer  observed  two  sets  of  headlights 

approaching  the  accident  scene  from  the  east  and  determined 
that  the  lead  pickup  was  traveling  at  between  25  m.p.h.  and 
35  m.p.h.   Concerned  that  the  pickup  would  not  slow  sufficiently 
to  avoid  hitting  the  emergency  vehicles,  Officer 
began  waiving  his  flashlight  back  and  forth  in  an  effort  to 
attact  the  attention  of  the  driver  of  the  pickup.  The 
pickup  did  not  appear  to  be  slowing  and  Officer  Bergstrom 
could  see  that  the  driver  was  looking  south  toward  the  ditch 
rather  than  toward  his  direction  of  travel.   Officer 
took  several  steps  off  the  center  line  and  continued  flashing 
his  flashlight  back  and  forth  across  ta  windshield  of  the 
oncoming  pickup  in  an  effort  to  attract  the  driver's  attention. 
The  pickup  began  to  3low  but  passed  Officer  Bergstrom  and 
Officer    _      yelled  at  the  driver  as  he  passed. 

The  pickup  stopped  approximately  10  to  15  short  of 
hitting  the  rear  of  the  fire  truck  and  Officer 
approached  it  to  tell  the  driver  to  slow  down  when  approaching 
an  accident  scene.   The  driver  appeared  to  be  having  trouble 
rolling  his  window  downi  when  he  managed  to  do  so,  Officer 
Bergstrom  noticed  a  strong  odor  of  alcohol  emitting  from 
him.   The  driver's  speech  was  slurred  and  thick  tongued. 
Officer  advised  the  driver  to  watch  out  for  the 

fire  truck  as  he  pulled  away  as  it  appeared  that  he  had  been 
drinking. 

As  the  driver  of  the  pickup  pulled  away,  he  nearly  hit 
the  fire  truck.  Officer      i  was  walking  toward  Officer 

and  the  officer  advised  Officer        that  the 
driver  of  the  pickup  which  was  pulling  away  appeared  to  have 
been  drinking.  The.  two  officers  watched  the  pickup  as  it 
moved  away  in  a  westerly  direction.  The  pickup  appeared  to 
be  weaving  back  and  forth  across  the  three  traffic  lanes  and 
t-^ft  nt*\rnm   Ht»t-or™ined  that  the  driver  was  too  intoxicated 
to  let  go..  They  got  into  their  patrol  cars  and  began  pursuit. 
The  pickup  was  stopped  near  the  Lion  Mountain  Loop  road  and 
the  driver  was  asked  to  step  from  the  vehicle.  As  he  did 
so,  ha  was  unsteady  on  his  feet.   Officer    ._    l  asked 
the  driver  to  perform  some  field  sobriety  tests  and  the 
driver  was  unable  to  maintain  his  balance.   At  one  point. 
Officer  Bergstrom  had  to  catch  the  driver  in  order  to  prevent 
him  from  falling  to  the  ground. 
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At  that  point.  Officer    _   placed  the  driver 

under  arrest  for  DWI  and  Identified  him  a*  «• • 


The  driver  was  taken  to  the  Whitefiah  Police  Department  for 
processing  and  at  the  station  was  advised  of  his  rights 
pursuant  to  the  Montana  Implied  Consent  Law.  •**■*,  «■„...._. 
refused  to  submit  to  a  ahemcial  analysis  of  his  breath  J   In 
addition  to  officers    _      and        members  of  the 
Whitefiah  Volunteer  Fire  Department  who  were  nrasnnt-  ■*  the 

scene  are  as  follows:       _  __   _^ „_,  _ 

.   S  id 


A  check  of  the  Defendant's  driving  record  indicates 
that  he  has  previously  been  convicted  of  DWI  on  9/15/73  and 
12/1/80. 

WHEREFORR.  affiant  verily  believes  that  the  Defendant, 
'„  fT,hitn   committed  the  offense  of  DRIVING  WHILE 

UNDER  THE  INFLUENCE  OF  ALCOHOL,  3rd  Offense,  A  District 
Court  Misdemeanor,  contrary  to  the  provisions  of  Section 
61-0-401,  MCA. 
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IN   THE   DISTRICT  COURT  OP   TUP.    ELEVENTH   JUDICIAL   DISTRICT   OF 
THE   STATE   OF  MONTANA,    IN   AND   FOR  THE   COUNTY   OF    FLATHEAD 


STATE  OF   MONTANA, 


Plaintiff, 


-vs- 


Cause   No  1 


SUMMONS 


Defendant 


A************** 


THE   STATE   OF   MONTANA   SENDS   GREETINGS: 


TO: 


Application  for  Leave  to  File  Information  Direct  upon  oath 
having  been  this  day  made  before  me  bv  the  Office  of  the 

County  Attorney,  by  and  through  I 

and  there  appearing  good  cause  that  said  Feave  shoilld  be 
granted,  said  Information  alleging  that  the  crimefsl  of 
TIHIVUia  WHILS  UlIDUa  THB  lUFUSSilCX   OT  IHTQXICATIHa  " 


Thirt-OffanMT-  ■_Dt»tric 


!tsitaanaax~ 


ALCOHOL, 


TTTas  j  I  have  1   ;en  committed  in  Flathead  County,  and  accusing" 


"of  said  crime  (s^.  you   are  hereby  summoned  to  appear  before 

o'clock   P'.M..  on  the   ***     day 


U30 

19_y_,~Tn  the  City  of^Kal  ispel  1  , 
CoM^ty  of"  Flathead ,  State  of  Montana  for  initial  appearance 
in  the  cause. 


this  Court  at 
o  f  Hovomber 


Failure  to.appear  at  that  time  and  place  will  be  cause 
for  issuance  of  a  Warrant  for  your  arrest. 


DATED  this 


19th 


day  of 


October 


19 


«a 


District  Judge 


RETURN 

I  served  the  above  Summons  along  with  copies  of  the  above- 
referenced  Application  for  Leave  to  File  Information  Direct 


and  Information  upon  the  above-named  Defendant 


on    the   £p 


& 


OFFICE   OF   THE    FLATHEAD   COUNTY    SIIER'lPr 


(Name   aticTTitle) 


t^CZt^u^iy^ 
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IN  THE  DISTRICT  COURT  OF  THE  ELEVENTH  JUDICIAL  DISTRICT  OP  THE 
STATE  OF  MONTANA,  IN  AND  FOR  THE  COUNTY  OF  FLATHEAD 


STATE  OF  MONTANA, 


-vs- 


Plaintiff, 


m 


Defendant . 


NO. 


INFORMATION 


—  ...j,  Deputy 


charges  that  on  the  _   llth   day  of   Augu8t 


Flathead  County  Attorney, 


.  19 


82 


at 


Flathead  County,  Montana,  the  above  named  Defendant  committed  the 
„ffont4  „f   ►„„,-«..  DRIVING  WHILE  UNDER  THE  INFLUENCE  OF  ALCOHOL, 

ottense  of,  to-wit.  Thlrd  offense,  A  District  Court  Misdemeanor 

The  facts  constituting  the  offense  are,  to-wit: 

'OTHnsHSI  drove  a  motor  vehicle,  namely  a  1979  Ford 
Pickup,  Montana  License  57T-22770,  upon  a  highway  of  this 
State,  to  wit i  Highway  93  West  of  Whitefiah  and  the  Lion 
Mountain  Loop  Road  while  under  the  influence  of  alcohol, 
contrary  to  the  provisions  of  Section  61-8-401,  MCA. 


All  known  possible  witnesses  for  the  State  are,  to-wit: 
WPD  QsJ£/^>     CWlS  ,  io?t> 


WPD 


DATED  this 


M 


0)HTt.fl£/V  (JCUIM?E£A.  riPclO£PT     I/O-  f 


:tober 


,    1982 


/»/ 


Deputy 
91 


Hathead   County   Attorney 


/•      ,  ..y      )  Page  if 1 

mm  e.5  the  baitemsq  poiiss  depmsseht 

C R  T  M I NAL  _  C7^?£EsS^^  ..--j  _•....  w  _  .   CASE  NO  .__•__  _  _353_  . 
VICTIM _ _ ___  '  DATE _ _  JSSBga^.^S^;^ S _ 

CF  F I CER „ CRIME d._w_. I .  _ (twp_Ereyious_  convictions) 

(Details  of  Offense,  Progress  of  Investigation,  etc.) 


1  and  I  were  advised  of  a  one  vehicle  accident  at  0055  on  August  11th,  1982. 

2  We  were  both  on  the  scene  at  0057  and  called  for  an  ambulance  for  the  injuried 

3  involved  in  the  accident.  By  0106  both  ambulance  19  and  fire  truck  15  were  on  the 
A  scene  of  the  accident.   The-  site  of  the  accident  was  approximately  l'/10  of  a  mile 

5  West  of  the  entrance  to  the  Whitefish  Lake  Golf  Club  on  the  approach  which  turns 

6  South  to  Grouse  Mountain  Subdivision. 

7  At  approximately  0110  2   was  standing  on  the  center  line  of  Highway  93  directing 

8  traffic  through  the  accident  scene.  'I  was  facing  East,  toward  Whitefish,  facing 

9  traffic  coming  from  town.  The  Fire  Truck  was  approximately  2  car  lengths  Viest  of  me 

10  sitting  on  the  North  shoulder  of  the  road  facing  west  with  all  emergency  beacons 

11  operating.   Ambulance  19  was  sitting  approximately  1  car  length  East  of  me  on  the 

12  South  shoulder  of  the  Highway  facing  East.  All  the  emergency  beacons  on  the 

13  Ambulance  were  operating.   The  two  Whitefish  City  Patrol  Cars  were  sitting  off  the 

14  South  shoulder  of  the  Highway  with  all  emergency  lights  operating.   I  saw  two  sets 

15  of  headlights  approaching  the  accident  scene  from  about  2/10  of  a  mile  away.   I 

16  watched  the  lead  pickup  approach  at  a  speed  of  between  25  to  35  KPH.   I  was  waving 

17  my  flashlight  back  and  forth  across  the  road  in  front  of  me  trying  to  attract  the 
IS  attention  of  the  driver  of  the  approaching  pickup.  The  pickup  did  not  appear  to  be 

19  sloping  down  and  I  could  see  the  driver's  face  looking  South  in  the  ditch  instead 

20  of  directly  ahead.   I  was  worried  that  I  was  going  to  be  hit  so  I  stepped  several 
"-1  steps  to  the  South  off  the  center  line.   I  was  flashing  my  flashlight  back  and 

2-  forth  across  the  windshield  of  the  pickup  to  attract  the  driver's  attention  back 

-J  to  the  Highway.   The  pickup  began  to  slow  but  passedja©— wad  ius^fc— as-,T  yelled  "Hey" 


ssedja©— asci  -]uas— *s~y 


Officer  sign 
92  -       O 


mm  9?  ?i!2  BHITEFIU  POLICE  BEPA87ai9T 

CRIMINAL  _  _  6SSBBB3gagg  MfrBL. -•! CASE  N0  •  .  _  .  A5.2. . 

VICTIM  ■DATE     August  31,  1932 


OFFICER   R~- ..     .  CRIME    D.W.I,  (two  previous  convictions) 

(Details  of  Offense,  Progress  of  Investigation,  etc.) 

1  He  stopped  just  10  to  15  feet  short  of  hitting  the  rear  of  Fire  Truck  15.   I  told 

2  the  driver  to  slow  down  when  approaching  an  accident.   He  still  had  his  window  up. 

3  He  began  fumbling  with  the  crank  for  the  side  window  and  rolled  it  down  with  some 

4  difficulty.   As  I  stepped  closer  I  smelled  a  strong  odor  of  alchol  and  driver  said 

5  he  didn't  see  me.  His  speech  was  thick-tongued  and  slurred.  I  told  him  he  had 

6  quite  a  bit  to  drink  and  to  watch  the  Fire  Truck  as  he  pulled  away.  He  started  to 

7  protest  and  I  ordered  him  on  to  clear  the  traffic  lane.  He  barely  avoided  hitting 

8  the  Fire  Truck  again  as  he  pulled  away,  heading  West.   Officer       was  walking 

9  towards  me  and  I  told  him  that  guy  was  drunk.   I  watched  the  pickup  drive  away  for  V 

10  approximately  1/10  of  a  mile.   The  portion  of  pavement  the  pickup  was  crossing  then 

11  was  widened  to  3  lanes.   The  pickup  was  weaving  into  and  out  of  all  three  lanes.   I 

12  told      we  can't  let  that  go  on.  We  ran  to  our  cars  and  began  pursuit.   The  pickup 

13  continued  West  on  Highway  93  turning  off  onto  Whitefish  State  Park  Road  and  continued 

14  straight  west  off  the  1st  curve  on  to  Lion  Mtn  Rd.  We  finally  stopped  the  pickup  and 

15  ordered  the  driver  to  turn  off  the  engine  and  step  out  of  the  truck.  His  steps  were 

16  unsteady.   I  told  him  to  step  out  into  the  east  bound  lane  of  the  gravel  road.   He 

17  began  walking  to  the  center  of  the  lane  with  his  hands  in  his  pockets.   I  told  him 

18  to  turn  around.   He  almost  stumbled  as  he  did  what  I  asked.   I  told  him  to  stand 

19  facing  me  hold  his  arms  out  to  his  sides  with  his  palms  up.   He  was  told  to  tilt  his 

20  head  back  with  his  eyes  closed  and  lift  his  right  foot  and  place  it  behind  his  left 

21  knee.   He  was  unable  to  stand  on  the  one  leg  and  hold  his  balance.   He  began  to  fall 
"  ar.d  I  stepped  quickly  forward  and  caught  him  by  the  arm  to  prevent  his  falling  to 

2^  th»  ground.   He  stumbled  3  or  4  steps  trying  to  regain  his  balance.   I  placed  him 

<T7xC?-  . 

q_  Officer  sign 


V 


)  -?r 


)  .^.     )  Para  i?       3 


mm  of  mi  bsitefisb  polios  BEFARTiaEST 

IOT35T3S3730H  REPS33Y 

CRIMINAL, ...©WBBaSraai^-..-   CASE  N0._____.3_53 

VI CT IM DATE _Augus t  _31_,  _  19S2_ 

OFFICER _  CRIME _ _D._W_. I .  _ (two_preyious_  convictions^ 

(Details  of  Offense,  Progress  of  Investigation,  etc.) 

under  arrest  for  D.W.I.   He  protested  by  saying  "Thanks  alot  guys,  I  was  just 


about  home."   I  arrived  back  at  the  station  at  0119  and  began  booking  fcjpak;^-.  .. -Jl/ 
3 


aaout  not 

\£2S53  Officer       witnessed  the  test  and  arrest.  Eight  members  of  the 

Khitefish  Voluntary  Fire  Department  were  on  the  accidnet  and  about  half  of  them 

witnessed.,  the  erratic  driving  of  the  pickup.  Members  of  the  Fire  Dept.  on  the 

6 

scene  were:  p 

I  See  Alchol  Influence  Form 

E 

for  details  of  the   bookins.   Also  take  note  of  the  hand  writing  specimen  on  the 

9  , 

form. 

10 
II 
12 
13 
U 
15 
15 
17 
13 
19 
20 
21 
22 
23 

Officer  sign  ,  ■ 

94  — -  \— r — * 


V  -2TEFISH  POLICE  DEPARTM     TT 
VOLUNTARY    STATEMENT 

DATE 12/22/S2 ' PLACE       Wnitefish   Police  Depfc. 

Time?  Statement  Started AM  Rr4D P.M. 

I.    the    undersigned - ,  nf  Whitefish,    Mt. 


being  ?JL__year3  of  age,  bom  at        Hamond  ,    Indiana t 

'. .  on 1/29/56 do   hereby   make   the 


following  stctemenl  to _  . g ; he  having  first 

identified  himself  as  a Police   Officer _  knowing 

that  I  may  have  an  cltcmey  in  my  behalf  present  and  that  I  do  not  have  to  make  any  statement  nor  Incrim- 
inate myself  In  any  manner.  I  make  this  statement  voluntarily,  of  my  own  free  will,  knowing  that  such  state- 
ment could  later  be  used  against  me  in  any  court  of  law,  and  I  declare  that  this  statement  is  made  without  any 
threat,  coercion,  offer  of  benefit,  favor  or  offer  of  favor,  leniency  cr  offer  of  leniency  by  any  person  or  persons 
whomsoever. 


On   the   11th  of  August,    I   responded   to  a   one  vehicle   accident,  on   Hwy   93.   West 


jaf  Hhifcefish Bping  a  mpmhpr  nf  the  v?hit°fi^h  p-jt-p  c  Bmbnlance  gor-.n-,^    T  ,.,a? 

the  driver  of  Rescue   15    (Mini-attack  pumpar) .      I  pulled  over  to  the  side  of 


Hiwav  93  in  the  west-bound  lans.   got  nut  of  the  BShicle^jaca  procaegad^aczoas  the 
-Kwy— to- sh«a-^sc3rtanT    scana-tn  chack  oui- th?   ".i.Ciims  of   tho-accident. 


Not  having   enough   light   to  properly   see  what  all   of   the   injuries  were,    I  went 

-hack   to  Besffljfi   15   for  a    larger  r  T7>nrg>  pnwprfni    flashJ-ighi:       ">>°n   crossing  the 
Hwy   I   noticed  Officer ',  waving  his   flashlight  at  an   oncoming  vehicle 

to  get  him  to   slow  down   and   stop.    Verbally  veiling   stop.  


I   got  a   flashlight   from   the   cab  of   the   truck  and   started  back   to   the   accident 

-S-Csnsj — Officer.  the   door  open   and  was   talking   to   a   m*n    in   1-ho 

pickup   that  he   had  stopped.      It  appeared   to  me   that  the  person  had  been  drinking. 

Kis   soeech  was    slurred  when  he   talked.      I  went  back  to   the   accident  scene   S 


daligared   t-h<*   flpshl  Lgixt-  ,   th^n  «pm-   to  *->■<»  ambulance  to  froip  go*-  the  ^t-y-ptrh^r 
At   that   time   the  pickup   that  had  been   stopped  proceeded  West  on   93  weaving  back 

U  forth  and  picking — up  speed. Officer,  then  proceeded  after  him 

in  a  patrol   car. 


I  'novo  rood  this  statement  consisting  of page(s)  and  the  facts  contained  therein  are  true  and  correct 

WITNESSES:— ■ 


Signature  of  Person  giving 
voluntary   statement 


Page of Pages 

STATEMENT  FINISHED AM P.M.        95  •  DATE : 
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RELEASE 


TO:   Police  Department 

The  City  of  U h  i  t. e f  i  s h 
Uhitefis  h  ,  H  o  n  t  a  n  a 


The  undersign e d  h e ^"it .  h-^r  e s  p ectfully  requests  that  the 

ustodv  of  ^^n^^^^^^^W^^^^^S; 


.  who  is  l> e i n 3  h e  1  d  h y 
the  Police  Departnent  of  Uhitefish  because  of  his  intOKitation, 
be  turned  over  to  the  undersigned,  who  herewith  accept?  i,,li 
responsibility  to  keep  said  intoxicated  person  off  the  streets, 
and  public  premises  until  sober  and  herewith  agrees  to  sef>  that 
said  oorson  is  returned  to  his  hone  so  as  to  prevent  am,  chance 
of  harm  from  occurring  to  siad  person  while  5-0  into::ica*  ;••:. 
DATED  this  ._//_..  _dav  of  ..ife.Ca^Tf   .  1  9  8"£_ 


\C^>< 


OFFICER**"  "^2)-  -^y- 


97 


WHITE? 


■:•:■  A.  ..'•: 


ISH-  POr.T-3  DS?Ara^-CT:.*7ry:^;^V -';.•';■  v--.';;v_:--  •':'  [X^'WZCZirtt'^-^r-T^k^ 


DOB'  6-/^-79   i--:-'sai'->^.'-r:-:  OFFJCER  ^ ' '^ 


HOOKING  OFFICE?.  *  S  VISUALS',! 

.1.  j-'Is,-  the  irir^ate   consci.: 

2,    .Does   the  new  inmate;  h3ve';obvxaasi-'pain  or ^^bleediaalj^d^ag?sva3toBna:  'T^.l^Sv.-^  ffifff : 


'-  24.  ^Have  you, recently 
25.^' Do  you  have   a   painf 
25.     -bo  you   have   any  other 


»*■*;: 


3. .    .       ■•  :■?••■—.':=  s^-vf;^  sj.:;rv  jt^?---  :-.'^^|^-?r^^^:^>?^A^^\^,?^v%-|; 


i:  J-:;    •-•••  ••  •  .-'.-  .i 


-:tr:: 


.«>«. 


■-       V  •   -     .  .  j  •  »r; 

"",.,  >i'r  :'."-  -" 

•;:x^  r£<,    98      «•: 


:S:vi:-»?& 


-•'..  7,',—:*i  ■-''■••  ■ '-i  ♦  /  J  •v?r  ■   :    >  .».::»?  •«-  <    ■■■•■:  ••*■  *":;- 


ADVISEMENT  PURSUANT  TO  IMPLIED  CONSENT  LAW  OF  THE  STATE  OF  KQHTAHA 

1.  You  are  advised  that  any  person  who  operates  a  motor  vehicle  upon  the 
public  highways  of  this  state  shall  be  deemed  to  have  given  his  consent  to  a 
chemical  test  of  his  blood,  breath... cr  urine  for  the  purpose  of  determining 

the  alcoholic  content  of  his  blood,  if  arrested  by  a  peace  officer  for  driyinrj  or 
in  actual  physical  control  of  a  motor  vehicle  while  under  the  influence  of  Intoxi- 
cating liquor. 

2.  You  are  advised  that: 

(a)  You  are  under  arrest  for  driving  a  motor  vehicle  while  under 
the  influence  of  intoxicating  liquor; 

(b)  Criminal  charges  may  be  filed  against  you; 

(c)  The  results  of  the  chemical  test  may  be  used  in  evidence  against  you 
in  the  criminal  proceedings  of  the  criminal  charges  which  may  be  filed 
against  you;  and 

/  I         '       ,~~1 

»— . ...   .       '    ■  .itf 

3.  You  are  advised  that,  If  you  choose  to  refuse  to  submit  to  a  chemical  test 
as  requested  by  the  arresting  officer,  the  test  shall  not  be  given;  provided  further, 
that  the  Montana  Highway  Patrol  Board,  upon  receipt  of  a  sworn  report  from  the 
arresting  officer  reflecting  said  refusal,  shall  suspend  the  license  or  driving 
privilege  of  such  person  on  the  highways  of  this  state  for  a  period  of  sixty  (60) 
dciys.  Like  refusal  by  a  nonresident  shall  be  subject  to  suspension  by  the  board 

1n  like  manner. 

4.  You  are  advised  that  any  person  submitting  to  a  chemical  test  pursu&nt 
to  this  act,  shall  have  a  reasonable  opportunity  to  have  an  additional  test  by 

a  physician  or  registered  nurse  of  his  own  choice. 

5.  You  are  further  advised  that,  upon  the  request  of  any  person  submitting 
to  a  chemical  test  pursuant  to  this  act,  or  his  attorney,  the  result  of  such  test 
shall  be  made  available  to  him  forthwith. 

I  hereby  certify  that  the  above  advisement  has  been  read  to  the  below-named 

person  on   S^~~l '/      gZ- at O/Zy a.m. /p.m. 

Date  Subject  Advised 


Arresting  Officer's  Signature 


Agency 


Driver's  Name  jv*i^**i*£ja^^ 

Address  /WU   @b  .      OJt4>r£&S»   /7jT~ 


Driver  License 


Street  City  State 


Number  State  IR-37C 

Rev.   10/79 
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tigs. 


>/......,.. 


.,fi.w/-y£_  onz  gp 


ALCOi-ICUC 

INFLUENCE 

REPORT  FOBM 


r>7r 


No-.-      _-      .-_--:"--.-•-- 


-    -   -  •  ••  •-' .  ,~.-i    .  ^  r — ':i 
■::  {-mh, — :.-*  *ri£oMtif«,.:iJi3 


Arroilln]   O'liter   - 

Dot*    OeJ    !!*■•    I-    l«il«4r/    /d''  *W_*-_C^./ZkCJ_  y*'***3 


.  Atl-irtu  . 


-D     ^V'-Vrgg/S'//,  JP)J . 


A';r  :".-  .,3  .  Sei    S^    \j&  _   RncilS  ■_  .J*.-.-??.  Appro*.  W»._^ftl...,-i Operator  Us. 

Vic^ATi  j,." '  /r^-V-  '73  t  J   >'  /i^J  M7t\)  /.£•■>?  Qh        .Dirt    «y  '^  '^Z-^k 


W?W»"! 


N»V-  -  =■ 

Sta'S 


<QQ 


J.i«.^w^^ 


TlHt  0/09  /■}* 


[^?c'%,Z£_jQBB£&    gQum.  inm*  /»<;  /?oo.-^~  3g&<£  -  /**•>»?'.  v  itiL  &g  oral. 


ii. 


~^ 


CLOTHES 
ts    rr\  r       ,    «-r.;; 


TT1 


/\:r 


BR.IAYKV^'' 


ATTITUDE 


UMUSUAL  ACTIONS 


SPFECH 


Deecrlbo: 

(Type  A 

Color) 


^kCl±£z- 


Hoi   0/   Cop. 
Joc.tt  or  Cool, 


Shirt    0/    n"" — 

PMI    or    Sllrl 3>f>lU<_BCiiI&, 


&2    S^j£- 


G    Oitordurly  Q    Di.oiron.-j.d  G    So.Ud 

|B..crib.i .S^fnO*-/^^ 


G  «««•< 


G  Orderly 


0:  fffi 


Odor  of  Alcoholic  Beverage:   ^l  itrong  G   moderate  O   lolnl 


G   (.cited 
fj    Comboll»e 


Q    Hilor.oul 

Jndilferenl 


JJ&* 


G      toltol.Y. 

G   Intuiting 


G   Corelree 
D   CorVy 


J?3^  Sleepy 

Q   Cooperative 


Q    Profanity 
G    'elite 


G    Hittowghing 


Qot'thlno 


Q    Vomiting 


Q   Fighting 


G   Crying 


O   loy^Wlnj 


G    Not    Und.rllondoble  G    Mumbled  Q     Slgrr.d 

'V^fhKk    Tongued  G   Stuttered  Q   Accent 


G   Matk   Mouthed 
G   'oil  G   Oood 


G   Confvtod 


injitat?   other   nn  jiwnl   octtont  or  itotemonis,  loclodlnq  whon  flrtt  obt«rre4: 

Itt^T"  Pr3?.lXT~  Hcry)£.u 


<'77, 


7vrr^/<5;    flitr  <3u(-S    O   cu.r& 


gjgni  or  complaint  o>  illno^i  or  ln|»ry:         S'C^  JT>    '^TVfr'nlC.W     sCASF  W'dW/ 


P2UFOnMANCE  TE3T5:      If   any  of   below  testa   were  not   given,    state   reason  why   not. 


Chtci  l>jr^  If  Not  Mad- 

Chech  approprlof*  sqooro  boforo  word  do»crlbljirj  condition  ob#  /rv»d 

^<[   C-ALAMCE 

'^Falling               □    Necd«d   Suppcx 

1               G   Wobbl.ng                  Q    Swoying 

Q   Unture              G   Sure 

TALKING    . 

G    Foiling               G    Staggering 

Q    SI'imbling                   ^C'"'aVln0 

Q    Un.ure                Q    Sufi 

1   >< 

TURMiNG 

G  'Foiling                3f   Staggering 

Q   Heiilant                   Q   Swoylrg 

G   Unrnre              D   Sure 

n 

* 1 

TiNGEa-TO-NOSc 

Rlnht:      G    Compl.lely    Miised 

G    Hetitont               Q    Sure 

Leftl       G    Ccmpletely   Mined 

O   H.iilont               Q    Sure 

□  1  COINS 

G   Unoble               G    Fvmbllng 

a  sio«       ( 

3    Sure                      G   (Other) 

Ability  to  «ndoritnnd  Inttrt 

etlone:      Q    Poor                 ^^foif 

Q   Good 

Tests   pert  3  rm*  I:         Oele 

S5-//-?^.           r.^//</ 

oasn.iVER's  opinion.- 


t'f?cti  of  alcohol: 


X- 


Q     otf-tOWi 


D  »'i9»>» 


Q   nen* 


Ab!ilt7  t»  drlv»:        V^*Mnfit  Q  ni 


Inlr.at*   briofly   what  flrtt1  tod   f»  to   i*t»«ct   aleoiol'e   lfiflo*nc« 


■    Aid  OAciT/ChJ   C!S££i    rtPti7Cr?C>'fin/Z    /tW 


i"ti:u!»     oiitriy     wnoi     i.rir     10a     roi     to     )iip»^l     onmoi'.     inimn.»._«-'ir.if.    ■>■  n  r-   ...„      ■—,.-■       -» ■■■  V  "    " 


Obsorved  by:  . 
Wltn«lft«d  by: 


iss; 


Ifimesti. 


•ffln&tC  /UK'fhfj-"TllFt\.:riCL. 


X////f^    T-.  gy/> 


-f^4 


IS 


CH^MiCAL  TEST  DATA: 


Specimen:      O    "ood           Q    tr.olh           Q    Soliwi           Q   Urine           Q    None 
S^H.Iund   ,        Q    Clnrrble 

Asalr>)i  reiol): 

If  Brootil,  »bot  lattnmeif  7 

11  r.<..»d -k.?      71^0  Vi"uu(cx^     b.  iO-X  .    Onx>uicrrcMJ 

100 


<CA. 


111!  ■  u.iiICiIi 


j     V»f«    »3.    .p.-o'>.»3    o    •«s.<'t» /  '-  .^.  Wlri   w.r.   yow   Q«i«3? llyu.     -     ' — 

.,,   ,,.,.■  or  >;<ll>-or  •"•»•  TO"  •"* Di'.t'  »n    *f    tr*».<7 CX.Cfc.3  J 

L ...  -,-_.  "Steuai/Ta^o  uftxireMif  -  5g.»*P7*cW  ^  lin,  ...  _  ^  %'^g^ 

„..5.  ,...  „  .,  ...»  0253  -  '"y_.w>.i  cir,  «..„>,,  ...  ,..  i.  ...».   .  LLatl  LE£1H±  ,  /''/.d 

!  ., ... „ ,. .,..,  8 ■/P:h;Z= *».. ,. ,_nPS- ^JL^^iiL^±^'f^^ . 


./.        What    city    (county)   or*    yow    in    «0**.  UCli  Lfc-lAJSJ /-■  ^—     fc     '--     -  -    ,  ■■  ■  ,.  -    . 

w>., ,. ^afSbny^rt^^'j^fs'MCr , 

INTJSYUWE*    TO   rMLL  IN    ACTUAL:  _0/^  ^ —(CO     —Li^P- _§Lr^L^l4>-£l ■     .„.-**-->..■. 

- — ■ ~r — .  rsr>  .7 


Mm  ■*""  cct  !>•••  IV        i«i».i.^.  i  «... 

~T. ,,,  r -,  c»j  /urn***,  /ll&fr  Wf)l:„,  Z  Z* ..»    <fW  faonJTica  £±/e*r  ^/S" 

W*»o-  •  •*•  yov  do-ng  dw/mg  tS*  lotl  fKr»»  n«urt? — CS. Ls£i — 1 ■■—  -     —     I     — —  ■     ■  ■  -rlJ ■* 

wh.„,__L)fvvLUr?"/2. — _____ ltwH-7      /<*  ^^      (^ii.    sup*.** /_T «n/p« 


Ait  rou    ,idii  th*  influence  of  on  alcoholic  bo**rog*  now? * !___■________. 

Who'  •!  yOvr  occupation* ____ — '      -  

_. ,„ ►».. ., ,•**_  '-'-"  Ak^G  " ... -«»-  7***r-  _4   _____  cF 


*__  ...  ~  M ~t>    /&&>  c^$~/o~zz 


u'o   in   ■>_>»_■   -j—/   f..jr.»u.   ——■-•«■-■  — - 
A..  ,ou  ."'_____L »  lO.  •-Sol'. 

yOw     l'<"p? 


wrong  ?_ 


/t^>        .. 


to.  wfisl'i  wrc*n0?_ 


Ho*«   fWw   b««n   iAJvifod  lo*»lf? ■ —         ■-  •-.  -■■»-•  — ^-w  .  ■  -  - 

Oid   yo»   go*  «   b»n»p  on   tho  h«od?__Z^Cc Woro  yow  ln»ol»o-  In  on  acctcJon*  to**or^ iSfslL   Sr*- 

t   you   Sod  any  elcoholtc  bovorogo  tineo  !h#  otcidonl? jf  ri  II  ».  »"«*?       ,.  ■— -  —■■,.. — ■<■■-   <  <  ■ 

|rt? Mo*    much? 


?/&-A& 


Mb-#    »o«   Sod 
WN» 


Hon  «aw  i»*s  o 

Whot     'O'*  _ 


doetw  or  dopiUt^'oly'—T^r.^ H  •••  "ho?. 


_Whon?. 


4&t 


M    m.   -fct»>  fct^d*  (C»»  ton-?'*}  

Diah*r«i^../-iu3 Do  yoo  lofco  Inwlin? /itaUl 

Hgi|    .Ov    hod    "rny    mt»Cl>on» 


,Ar«  yew  lolling  tronqvllltori,  pllli  or  <n«dlri^«i  of  ony  kind? f^Xj^L  ^ 

fi-yfA—  mm/pm     Do  yo»  havo  *.^ll«p.r?    /rOi'fc' 


Whof  k.-d  o'   d'«g7 


ony  o'hor  drvgt  rotonMy? — *_ r*^^. 


_Loit  do**? 

. .If   to.  loil   do.*? 


_«^/p» 


.lott    dcto? 


_lf     IO,    Who*    IOT?_ 


W  A3(D 


Mi/pa    ws„  d.rt   r<>»  Ion  ..»»?    />3^C>      y-Z^-SiZ 


YTP>3r    Kins     0»     O'WU' 'i*        '  .«-.      «-..-■      ■-.,_-  w.   f"*  .-.  —  ■•      —  --       c  — -      --—      »—  -r  ■       ■  ■       ■ 

Mjw  -.vch  Ll««p  d.d  yo*  ho«»?__       f       gW^Q7        Ot</C     rPt-O Aro  yw  wooring  *r«»*  ^■•H.?_  T«r^_0o  y«y  ho*,  o  glo.i  *y*? 


tl^£c 


HAMOWJITIMft    JfCCIMJH 


SUPPLEMENTARY  DATA: 


iN.t. — "J.t  wIIm>m>,  la«U4l.f  .Mlewt  •<••  »b»»nr^.  to  p<»«»  iHrljg) 


WITMIS5JS 

t>i*i-i   *r 
Otwotint 

WK*«     Wr,      Nil 

Cnwfltloo 

WS«r»  OTjtownyd 

No-« 

AdH-^.                                                                                                    »•*      «• 

t    (fJWD 

EP2-&&.J 

y^5 

y^?u^/^ 

/Jruj.qsuJ  W/>in< 

• 

^Pi) 

&62-2f&/ 

rosHiijwpi 

Is  Smpoet't 

M.ip. 

flidnii 

CoadMoa 

- 
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IN  THE   DISTRICT  COURT  OF  THE   ELEVENTH  JUDICIAL   DISTRICT  OF  THE   STATE  OF 

MONTANA,    IN     AND  FOR  THE    COUNTY  OF  FLATHEAD 

No. 

STATE  OF  MONTANA, 

MOTION  TO  SUP RES S 
Plaintiff, 

-vs- 


Defendant^  _         J_ 


Defendant,  through  counsel,  and  pursuant  to  §46-13-301  MCA 
moves  to  supress  as  evidence  the  confessions  and  admissions  given 
to  law  enforcement  by  defendant  on  that  ground  that  the  same  were 
given  Involuntarily. 

The  facts  and  circumstances  showing  the  tnvoluntariness  of 
defendant's  confession  and  admission  are  as  follows: 

1.  On  August  11,  1982  Officers        and    _      concluded 
after  stopping  defendant  at  a  traffic  accident,  that  "the  driver  was 
too  intoxicated  to  let  go." 

2.  The  officers  pursued  defendant,  stopping  him  near  the  Lion 
Mountain  Loop  road,  presumably  to  arrest  defendant  for  DUI; 

3.  Upon  stopping  the  defendant,  and  for  all  times  thereafter, 
the  defendant  was  never  advised  of  his  rights  pursuant  to  state  law, 
that  subsequent  to  his  arrest  he  gave  a  statement  to  law  enforcement 
never  having  been  advised  that  the  statement  would  and  could  be  used 
against  him;  that  he  had  a  right  to  remain  silent  and  would  have  done 

so  if  he  had  been  properly  informed  of  his  rights  to  not  make  a  statement 

4.  That  law  enforcement  could  have  easily  advised  defendant  of 
his  procedural  rights  as  the  officers  did  take  the  time  and  trouble 

to  advise  defendant  of  hl3  somewhat  more  complicated  rights  under 
the  Implied  Consent  Law  of  the  State  of  Montana; 

5.  Because  defendant  was  not  properly  informed  of  his  rights 
at  the  time  of  his  arrest,  he  did  not  voluntarily  make  any  statements 
to  law  enforcement,  but  made  statements  and  admissions  without  knowing 
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or   understanding   the    consequences    thereof; 
Dated  December   3,    1982. 


Attorney    for   Defendant 


I 


A  true  and  accurate  copy  of  the  foregoing  waa  served  upon 
plaintiff's    counsel  on  December  ,    1982. 
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|   IN  THE  DISTRICT  COURT  OF  THE  ELEVENTH 

JUDICIAL  DISTRICT  OF  THE  STATE  OF  MONTANA, 
2   IN  AND  FOR  THE  COUNTY  OF  FLATHEAD 


:3j  i.V'^! 


i.  >' 


/ 


STATE  OF  MONTANA, 

Plaintiff, 
-vs- 


Cause  No. 


y 


RESPONSE  BRIEF  IN  SUPPORT  OF 
MOTION  TO  SUPRESS 


Defendant^  _         _)_  _  

The  state,  in  its  brief,  admits  that  defendant,  hereafter, 
9  ji  was  arrested  and  taken  into  custody  without  being  advised  of  his 

10  !  Miranda  rights  at  any  time.   The  state  concedes  that  any  statements 

|j 

11  !j  made  by        'after  his  arrest  are  inadmissable  except  for  impeachment 

12  il  purposes.   It  follows,  that  any  of  the  information  placed  on  the 

13  \   Alcoholic  Influence  Report  From  that  came  from  admissions 

14  I  or  answers  to  questions  should  be  suppressed  at  the  trial  of  this 
15' 
16 
17 
18 

i9  ; 

20 


FACTS 


The  facts,  as  related  by  the  State,  are  generally  acceptable, 
with  the  following  exceptions.   First,  is  a  matter  of  emphasis,  the 
defendant         would  point  out  to  the  court  that  the  officers 
involved  determined,  prior  to  the  time  that  they  stopped       ,  that 

21  j  he  was  too  drunk  to  drive.   In  the  state's  Exhibit  "A",  attached 

22  |!  to  the  Leave  to  file  the   information,  the  officer's  narrative  states: 
23 


I 
24 

25 

26 
27 
28 
29 
30 
31 
32 


The  two  officers  watched  the  pickup  as 

it  moved  away  in  a  westerly  direction. 

T"e  Pickup  appeared  to  be  weaving  back 

and  forth  across  the  three  traffic  lanes 

and   the   officers  determined    that    the    driver 

was    too    intoxicated    to    let    go. [emphasis  supplied] 

Thus,  at  this  point,  the  investigatory  phase  of  this  case  stopped, 
and  the  prosecutorial  phase  began.   The  officers  had  made  up  their 
minds  that        was  commiting  a  crime,  was  driving  while  intoxicated, 
and  gave  pursuit. 

Second,  at  the  suppression  hearing  held  in  this  cause,  the  state 
put  on  no  evidence  concerning  the  voluntariness  of  performance 

of  the  field  sobriety  test  administered  by  .   Not  one  word 
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word  of  evidence  appears  on  Che  record  that  this  test  was  voluntary, 
or  that        understood  the  consequences  of  the  tests.   No  evidence 
3  i|  was  produced  that        waived  his  right  to  refuse  the  field  sobriety 
!  tests.   In  fact,  the  state  said  absolutely  nothing  about  the  field 
sobriety  tests.   At  that  hearing,        moved  that  the  results  of 
the  field  sobriety  test  be  suppressed,  for  the  reasons  set  out  in 
his  Motion  to  Suppress,  that  is,  that  the  admissions  gained  from  the 
tests  were  not  voluntarily  given. 

ISSUE 


4 
5 


Whecher  the  compelled  field  sobriety  test  administered  by  the 
police  without  advising        o^f  the  nature  of  the  tests,  and  without 
:  consent  to  the  tests,  violated         t  constitutional  rights. 

13  il  DEFENDANT'S  POSITION 

I  

14  I      The  results  of  the  field  sobriety  tests,  which  were  seized  from 

15  ||        without  his  consent,  should  be  suppressed  at  this  trial  as 
the  result  of  an  illegal  search  and  seizure,  in  violation  of  the 
Fourth  Amendment  to  the  United  States  Constitution  and  Article  II, 
§11  of  the  Montana  Constitution. 

ARGUMENT 
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The  state,  in  its  brief,  concludes  that  the  results  of  the 
field  sobriety  test  was  non- testimonial  and  should  not  be  suppressed. 
The  state  has  concluded  that  there  is  only  a  Fifth  Amendment  -  right 
against  self-incrimination  issue  involved  in  the  compulsory  administra- 
tion of  a  field  sobriety  test.   Not  so.   It  is  well  established  that 
a  field  sobriety  test  raises  Fourth  Amendment  search  and  seizure  issues 
as  well.  People    v.    Ramirez,   609  P. 2d  616,  617,  622 (Colo . 1980) ; 
Deleware    v.    Prousa,    440  U.S. 649,  653(1979).   As  such,  the  state  must 
demonstrate  that  the  consent  to  the  field  sobriety  tests  was  given 
voluntarily  and  was  not  the  result  of  duress  or  coercion,  express  or 
implied.  Schneckloth    v.    Bustamonte,    412  U.S.  218,  248(1972).   If 
there  was  no  consent,  or  the  test  was  performed  only  in  submission 
32   to  a  claim  of  lawful  authority,  the  search  is  unreasonable  and  the 
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consenc  invalid.  Bumper   v.    north    Carolina.    391  U.S.  543,  548-549(1967). 
In  People    v.  Helm.    633  P . 2d  1071(Colo . 19 31)  Che  Colorado  Supreme' Court 
wrestled  with  the  notion  of  a  field  sobriety  test  as  a  Fourth  Amendment 
search  and  seizure.   They  ultimately  concluded  that  the  tests  in  that 
case  were  consented  to,  because,  AT  THE  SUPPRESSION  HEARING,  the 
state  had  shown  the  various  necessary  facts  that  led  to  that  conclusion. 
In  this  case,  at  the  suppression  hearing,  the  state  said  not  one  word 
about  it.   The  state  does  admit  that  the  officer,     ~ 
"asked  the  driver  to  perform  some  field  sobriety  tests",  but  does  state 
one  syllable  that  would  "demonstrate"  that  the  tests  was  taken 
voluntarily  or  that  it  was  not  coerced,  or  that  it  was  consented  to 
or  that  it  was  taken  without  submission  to  a  claim  of  lawful  authority. 

In  this  case,  the  officers  apparently  wish  to  testify  concerning 
their  opinion  about  the  defendant's  intoxication.   However,  these 
opinions  were  reached  only  after  the  administration  of  the  field 
sobriety  tests.   See  state's  brief,  page  4,  lines  18-22.   If  the 
tests  had  not  been  given,  it  seems  very  unlikely  that  the  officers 
would  have  such  an  opinion. 

Since  there  is  no  evidence  that   .     gave  an  intelligent 
and  knowing  consent  to  the  field  sobriety  tests,  or  that  the  state 
can  show  an  intentional  relinquishment  or  abandonment  of  a  known  right 
or- privilege  (the  privilege  to  decline  Co  take  such  a  test) Johnson  v. 
zerbst,    304  U.S.  418,  464(1938),  the  results  of  the  tests  were  obtained 
by  an  unreasonable  search  and  seizure,  and  musC  be  suppressed  at  the 
trial  of  this  maCCer,  together  with  the  officer's  opinions  of  Purdie's 
incoxicacion  based  upon  such  Cests. 
Dated  January  22,  1983. 
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IN  THS  DISTRICT  COURT  OP  THS  ELEVENTH 
JUDICIAL  DISTRICT  OP  THE  STATE  OP  MONTANA, 
IN  AND  POR  THE  COUNTY.  OP  FLATHEAD 
2 

3  STATE  OP  MONTANA, 

4  PI*; 

5  -▼■- 


6 


BRIEF  IN  OPPOSITION 

TO  DEPENDANT'S 
MOTION  TO  SUPPRESS 


7  Defendant. 

8 

9        COMBS  HOW  (  _  Deputy  County  Attorney 

10  for  Plathead  County,  and  on  behalf  of  the  State  of  Montane, 

11  Plaintiff  herein,  presents  the  following  Brief  in  Opposition 

12  to  the  Defendant's  Motion  to  Suppress  filed  on  December  3, 

13  1982i 

14  PACTS 

15  The  statement  of  facts  contained  on  Exhibit  "A"  attached 

16  to  the  Application  for  Leave  to  Pile  Information  Direct 

17  filed  herein  on  October  19,  1982  is  satisfactory  with  the 

18  following  additional 

19  At  the  time  the  Defendant  was  placed  under  arrest  by 

20  Officer  he  was  not  advised  of  his  right  to  remain 

21  |  silent  or  have  an  attorney  present  with  him  during  questioning. 

22  Nor  was  the  Defendant  advised  of  his  Miranda  rights  at  any 

23  time  subsequent  to  his  arrest  or  before  questioning  at  the 

24  Nhitefish  Police  Department. 

25  Immediately  upon  being  placed  under  arrest  the  Defendant 

26  made  the  statement  to  the  officers i  "Thanks  a  lot  guys.   I 

27  was  just  about  home.*  That  statement  was  not  in  response  to 

28  any  question  from  the  officers. 

29  After  being  taken  into  custody  and  transported  to  the 

30  Whitefish  Police  Department,  the  Defendant  was  asked  several 

31  questions  about  what  and  where  he  had  been  drinking  prior  to 

32  his  arrest.   The  answers  to  the  questions  are  listed  on  the 
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Alcoholic  Influence  Report  Form  which  was  introduced  into 
evidence  at  the  Suppression  Hearing,  undor  the  section 
entitled  "Interview".   The  Alcoholic  Influence  Report  Form 
contains,  in  addition  to  the  Defendant's  responses  to  various 

questions,  a  summary  of  Officer   _„.. .' s  observations  and 

conclusions  concerning  the  Defendant's  degree  of  intoxication. 

ISSUE 

Whether  the  failure  of  the  officers  to  advise  the 
Defendant  of  his  constitutional  rights  pursuant  to  Miranda 
renders  the  entire  contents  of  the  Alcoholic  Influence 
Report  Form  inadmissible  at  trial? 

STATE'S  POSITION 

Statements  made  by  the  Defendant  after  his  arrest  and 
while  ho  was  in  custody,  in  answer  to  questions  asked  by  the 
arresting  officers,  are  inadmissible  except  for  impeachment 
purposes.   All  other  statements,  observations  and  non- 
testimonial  evidence  is  admissible. 

ADTHORITY 

The  Defendant  contends  and  the  arresting  officor  sdr.ltt'J 
at  the  hearing  on  the  Motion  to  Suppress  that  at  no  time  was 
the  Dofendant  advised  of  his  constitutional  rights  to  the 
assistance  of  legal  counsel  and  against  self-incrimination. 
The  failure  to  advise  the  Defendant  of  his  so  called  "Miranda 
rights"  form  the  basis  of  the  Defendant's  Motion  to  exclude 
the  incriminating  evidence  in  question,   what  follows  is  a 
discussion  of  the  effect  of  that  failure  on  the  various 
types  of  evidence  which  the  Defendant  seeks  to  suppress: 

Hon-testimonial  evidences   After  the  Defendant  was 
stopped  but  before  his  arrest,  he  was  asked  by  the  officers 
to  perform  several  field  sobriety  tests  for  the  purpose  of 
checking  hia  balance  and  coordination.   It  was  partially  on 
the  basis  of  his  failure  to  satisfactorily  perform  these 
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tests  that  ha  was  arrested. 

Tha  focus  of  Miranda  extends  only  to  "custodial  interrogation" 

in  which  the  suspect  is  being  "deprived  of  his  freedom  in  a 

significant  way."  Miranda  v.  Arizona  (1966)  384  U.S.  436; 

Oregon  v.  Hatheiason  (1977)  429  U.S.  492;  State  v.  Graves 
g    (1981)  522  P. 2d  203.   In  the  instant  case  the  Defendant  was 
7    neither  under  arrest  nor  being  deprived  of  his  freedom  at 
3    the  time  of  the  request  to  perform  the  field  sobriety  tests, 
g    Accordingly,  it  is  clear  that  the  requirements  imposed  by 
10    Miranda  are  inapplicable  to  the  results  of  those  tests. 
H        Further,  prohibition  against  the  use  of  evidence  obtained 

12  in  violation  of  Miranda  extends  only  to  self-incrimination 

13  which  is  testimonial  in  nature.   U.S.  v.  Wade  (1967)  388 

14  U.S.  218;  State  v.  Armstrong  (1980)  616  P. 2d  341;  State  v. 

15  Ulrich  (1980)  609  P. 2d  1218.   The  performance  of  coordination 
lg    teats  is  obviously  non-testimonial  evidence,  and  as  such, 

17    does  not  fall  within  tho  purview  of  Miranda.    The  same 

13    exception  would  apply  to  the  Defendant's  handwriting  specimen 

19  contained  upon  the  Alcoholic  Influence  Report  Form. 

20  Volunteered  statements:   After  the  Defendant  was  advised 
2i    that  he  was  being  placed  under  arrest  for  driving  under  the 
...>    influence,  he  responded  by  stating  "Thanks  a  lot  guys.   I 

23    was  just  about  home."   This  statement  was  not  an  answer  to  a 
>j  I   question  or  an  illiclted  response.   It  was  a  volunteered 
05    statement.   Volunteered  statements  are  not  barred  by  the 

26  I   holding  in  Miranda.   State  v.  Ryan  (1978)  595  P. 2d  1146. 

27  Custodial  interrogation;  After  the  Defendant  had  been 
23  arrested  and  transported  to  the  Whiteflsh  Police  Department 
og    certain  quostlons  were  asked  him  by  Officer  and 

30  I   his  responses  to  those  questions  were  written  onto  tho 

31  Alcoholic  Influence  Report  Fora.   Prior  to  answering  tnoso 

32  quoations  tho  Defendant  was  not  advised  of  his  right  against 
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self-incrimination  or  to  have  on  attorney  present  with  him 

during  questioning.   The  State  concedes  that  the  questioning 

which  took  place  at  the  Whitefish  Police  Department  amounted 

to  a  custodial  interrogation  and  the  Defendant  should  have 

been  advised  of  his  Miranda  rights  prior  to  the  questioning. 

The  answers  to  the  officors*  questions  as  listed  under  the 

section  entitled  "Interview"  in  the  Alcoholic  Influence 

Report  Form  are  clearly  inadmissible  in  the  State's  case  in 

chief. 

It  is  well  sottled,  however,  that  the  Defendant's 

answers  to  the  officers'  questions  are  admissible  for 

impeachment  purposes  in  the  event  he  chooses  to  take  the 

stand  and  mokes  statements  which  are  inconsistent  with  the 

inadmissible  statements  made  on  the  morning  of  his  arrest: 

"The  shield  of  Miranda  cannot  be  perverted 
into  a  license  to  use  perjury  by  way  of  a 
defense,  froe  from  the  risk  of  confrontation 
with  prior  inconsistent  utterances."   Harris 
v.  Hew  York  (1974)  401  U.S.  222»  See  also 
Oregon  v.  Haas  (197S)  420  U.S.  714. 

Officers'  opinion:   The  Defendant  has  asked  that  the 
officers'  opinion  concerning  the  Defendant's  degree  of 
intoxication  be  suppressed.   The  Defendant  was  placed  under 
arrest  by  Officer  7  m   immediately  after  the  performance 

of  the  field  sobriety  tests.   It  is  well  settled  that  a  lay 
witness  may  present  testimony  in  the  form  of  an  opinion 
which  is  rationally  based  on  the  perception  of  the  witness 
and  is  helpful  in  a  determination  of  a  fact  in  issue.   In 
particular,  opinion  testimony  concerning  intoxication  has 
been  expressly  approved.   State  v.  Trueman  (1906)  34  Mont. 
249,  2S3r  Montana  Rules  of  Evidence  1701. 

The  State  is  unable  to  locate  any  legal  authority  which 
would  Justify  the  exclusion  of  the  officers'  opinion  concerning 
the  Defendant's  degree  of  intoxication.   In  a  case  such  as 
this  in  which  there  are  no  chemical  test  results  availablo. 
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exclusion  of  such  opinion  testimony  would  be  tantamount  to  a 
dismissal.   Perhaps  if  the  officer's  opinion  had  been  based 
upon  the  answers  given  by  the  Defendant  at  the  Police  Station, 
there  could  be  srao  basis  for  suppression  of  that  opinion 
tostimony.   In  this  case,  however,  the  opinion  that  the 
Defendant  was  intoxicated  was  formed  prior  to  the  Defendant's 
arrest  and  questioning. 

CONCLUSION 

The  Dofendant  should  have  been  advised  of  his  constitutional 
right3  pursuant  to  Miranda  at  the  time  he  was  placed  under 
arrest  and  taken  into  custody.   Because  he  was  not,  statements 
he  made  in  response  to  questions  asked  at  the  whitef ish 
Police  Department  (custodial  interrogation)  are  subject  to 
suppression  and  inadmissible  during  the  State's  case  in 
chief.   That  ovidence  is  admissible,  however,  for  impeachment 
purposes.   All  other  evidence,  including  the  Defendant's 
unsatisfactory  performance  of  the  field  sobriety  tests,  his 
handwriting  specimen,  his  volunteered  statement  in  response 
to  his  arrest  and  the  officers'  opinion  as  to  the  Defendant '3 
degree  of  intoxication,  is  clearly  admissible. 

RESPECTFULLY  SUBMITTED  this  day  of  January,  198  3. 

OFFICE  OF  TUE  COUNTY  ATTORNEY 

Flathead  County,  Montana 


By 


/a/ 


Deputy  County  Attorney 

CERTIFICATE  OF  MAILING 

I,  Secretary  to  , 

Deputy  Flathead  County  Attorney,  hereby  certify  that  on  the 
_^__  day  of  January,  1983,  I  mailed  a  true  and  correct  copy 
of  the  foregoing  "BRIEF  IN  OPPOSITION  TO  DEPENDANT'S  MOTION 
TO  SUPPRESS"  first  class,  postage  propald  aa  follows: 

H 

Attorney  at  Law 
119  Mount  Avenue 
Missoula,  MT   S9801 

/»/ 
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IN  THE  DISTRICT  COURT  OF  THE  ELEVENTH 
JUDICIAL  DISTRICT  OF  THE  STATE  OF  MONTANA, 
IN  AND  FOR  THE  COUNTY  OF  FLATHEAD 


STATE  OF  MONTANA, 
Plaintiff, 
-vs- 

Def endant . 


CAUSE  NO. 


ORDER  RE: 
DEFENDANT'S  MOTION  TO  SUPPRESS 
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ved  i u  suppress  as  evidence 
fessio.i!;"  and  "admissions"  qiven 
nel  <,\     i  he  grounds  that  the  same 
ant  w  .a  advised  of  his  rights 
lly  ...ude ,  and  an  evidentiary 

on  Do<\  Bbet  21,  1932,  with 
idencv  presented  to  the  Court, 
ndant  L.irther  moving  that  the 
net.   "^t  also  be  suppressed, 
iled  in  support  of  said  motion 
and  l.'ic  Court  having  carefully 

qooci  „.uise  appearing,  and 


THIS  COURT  ritJDING: 


1.  That  no  Miranda  warnii:><  was  given  prior  to  the 
field  sobriety  LO-.t.   That  these  tests  merely  compelled 
Defendant  to  exhibit  his  phy.-iirnl  characteristics  of 
coordination  and  are  not  testimonial  in  nature,  and  there 
fore  do  not  require  that  a  pnor  warninq  be  given. 

2.  That  the  statement  :  ..Tilo  by  Defendant  "thanks 
a  lot  guys.   I  was  just  about  iiome"  was  not  a  response 
to  a  question,  but  a  volunte.ied  statement  made  by  the 
Defendant. 

3.  That  the  interview  i-rtion  of  Defendant's 
exhibit  "A"  was  made  after  arrest  and  before  Defendant 
was  advised  of  his  riqhts  and  is"  the  result  of  questionin j 
of  the  Defendant. 

IT  IS  HEREnY  ORDERED  AS  FOLLOWS : 

1.  That  Defendant's  motion  to  suppress  the  results 
of  the  field  sobriety  tests  js  hereby  denied. 

2.  That  Defendant's  motion  to  suppress  the  entire 
alcoholic  influence  form  (Defendant's  Exhibit  "A")  is 
denied;  but  that  the  portion  ol  said  form  denominated 
"interview"  is  hereby  su[)press;id  except  that  the  same  may 
be  used  for  impeachment  purposes.   Defendant's  hand-wri  t  ilnq 
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specimen  is  not  suppressed. 

3.   That  the  law-enforcement  opinions  regarding 
intoxication  are  not  suppressed. 

This  matter  is  hereby  set  for  jury  trial  as  case 
number  1  for  February  15,  1983  ,\t  1:30  o'clock  p.m. 

DATED  this  7th  day  of  IVl.ruary,  1983. 

I  .     / 


District   Judge 
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INSTRUCTION  NO. 


It  is  the  duty  of  the  Judge  to  instruct  the  jury 
on  the  law  applicable  to  this  case,  and  it  is  your  duty 
as  Juror3  to  follow  the  law  as  I  shall  state  it  to  you. 

The  function  of  the  Jury  is  to  try  the  issues  of 
fact  that  are  presented  by  the  allegations  in  the 
Information  filed  in  this  Court  and  the  defendant's 
plea  of  "not  guilty."   Thi3  duty  you  should  perform 
uninfluenced  by  passion  or  prejudice.   You  must  not 
suffer  yourselves  to  be  biased  against  a  defendant 
because  of  the  fact  that  he  has  been  arrested  for 
this  offense,  or  because  an  Information  has  been  filed 
against  him,  or  because  he  has  been  brought  before 
the  Court  to  stand  trial.   None  of  these  facts  is 
evidence  of  his  guilty,  and  you  are  not  permitted  to 
infer  or  to  speculate  from  any  or  all  of  them  that 
he  is  more  likely  to  be  guilty  than  innocent. 

By  no  remark  made  by  the  Court  during  the  trial 
nor  by  these  instructions,  does  the  Court  express  any 
opinion  as  to  the  facts  in  this  case  or  what  verdict 
you  should  return. 

You  should  take  the  law  in  this  case  from  the 
Court's  instructions  alone.   You  should  not  give  any 
weight  to  statements  of  counsel  or  of  anyone  else  as 
to  what  the  law  is,  nor  should  you  allow  yourselves 
to  decide  this  case  contrary  to  these  instructions, 
even  though  you  might  believe  that  the  law  ought 
to  be  otherwise.   Counsel,  however,  are  privileged 
to  comment  and  argue  to  the  jury  upon  the  law  as  given 
in  these  instructions.   If,  in  these  instructions, 
any  rule,  direction  or  idea  be  stated  in  varying  ways  , 
no  emphasis  thereon  is  intended  by  me,  and  none  must 
be  inferred  by  you,  neither  are  you  to  single  out  any 
certain  sentence,  or  any  individual  point  or  instruc- 
tion, and  ignore  the  others,  but  you  are  to  consider 
all  of  the  instructions  as  a  whole,  and  are  to  regard 
each  in  the  light  of  all  the  others.   The  order  in 
which  the  instructions  are  given  ha3  no  significance 
as  to  their  relative  importance. 

You  are  to  be  governed  solely  by  the  evidence 
introduced  in  this  trial  and  the  law  as  stated  to  you 
by  me.   The  law  forbids  you  to  be  governed  by  mere 
sentiment,  conjecture,  sympathy,  passion,  prejudice, 
public  opinion  or  public  feeling.   Both  the  State 
and  the  defendant  have  a  right  to  demand,  and  they  do 
demand  and  expect,  that  you  will  conscientiously  and 
dispassionately  consider  and  weigh  the  evidence  and 
apply  the  law  of  the  case,  and  that  you  will  reach  a 
just  verdict. 


GIVEN: 

JUDGE 
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INSTRUCTION  NO. 


You  are  the  sole  judges  of  the  credibility  of  all 
the  witnesses  who  have  testified  in  this  case,  and  of    v 
the  weight  to  be  given  their  testimony.   A  witness  is 
presumed  to  speak  the  truth;  but  this  presumption  may 
be  repelled  by  the  manner  in  which  he  testifies,  by 
the  nature  of  his  testimony,  or  by  evidence  affecting 
his  character  for  truth,  honesty  or  integrity,  or  hia 
motives,  or  by  contradictory  evidence >  and  in  deter- 
mining the  weight  to  be  given  to  the  testimony  of  any 
witness,  you  have  a  right  to  consider  the  appearance 
of  each  witness  on  the  stand,  his  manner  of  testifying, 
his  apparent  candor  or  lack  of  candor,  his  apparent 
fairness  or  lack  of  fairness,  his  apparent  intelligence 
or  lack  of  intelligence,  his  knowledge  and  means  of 
knowledge  on  the  subject  upon  which  he  testifies, 
together  with  all  the  other  circumstances  appearing  in 
evidence  on  the  trial. 

The  direct  evidence  of  one  witness  who  is  entitled 
to  full  credit  is  sufficient  of  proof  of  any  fact  in 
this  case.  K- 

A  witness  false  in  one  part  of  his  testimony  is  to 
be  distrusted  in  others. 

The  burden  of  proof  rests  upon  teh  State  throughout 
the  trial  to  establish  the  guilt  of  the  accused  beyond 
a  reasonable  doubt  and  a  conviction  is  not  warranted 
unless  this  burden  is  sustained. 

A  reasonable  doubt  is  not  such  a  doubt  as  a  man 
may  start  by  questioning  for  the  sake  of  a  doubt,  nor 
a  doubt  suggested  or  surmised  without  foundation  in  the 
facts  or  testimony.   It  is  such  a  doubt  only  as  in  a 
fair  and  reasonable  effort  to  reach  a  conclusion  upon 
the  evidence,  using  the  mind  in  the  same  manner  as  in 
other  matters  of  the  highest  and  gravest  importance, 
prevents  the  jury  from  coming  to  a  conclusion  in  which 
their  minds  rest  satisfied. 

If  so  using  the  mind  and  considering  all  of  the 
evidence  produced,  it  leads  to  a  conclusion  which  satis- 
fies the  judgment  and  leaves  upon  the  mind  a  settled 
conviction  of  the  truth  of  the  fact,  it  is  the  duty  of 
the  jury  to  declare  the  fact  by  their  verdict. 

It  is  possible  always  to  question  any  conclusion 
derived  from  the  testimony,  but  such  questioning  is 
not  what  is  termed  a  reasonable  doubt.   A  reasonable 
doubt  exists  only  in  that  state  of  the  case  which  after 
the  entire  comparison  and  consideration  of  all  the  evidence 
leaves  the  minds  of  the  jurors  in  that  condition  that 
they  cannot  say  they  feel  an  abiding  conviction  to  a 
moral  certainty  of  the  truth  of  the  charge. 


GIVEN: 

JUDGE 


MJIG  1.02C 
Court'"  »2 


INSTRUCTION  NO. 


The  Defendant,  le,  by  information, 

accused  of  the  crime  of  DRIVING  WHILE  UNDER  THE  INFLUENCE  OF 
INTOXICATING  LIQUOR,  a  Misdemeanor,  alleged  to  have  been 
committed  in  Flathead  County,  State  of  Montana,  on  or  about 
the  11th  day  of  August,  1982. 

To  this  Information  the  Defendant  has  pleaded  not 
guilty,  and  under  that  plea  he  denies  every  material  allegation 
of  the  information  against  him,  and  in  order  to  convict  him 
of  the  crime  charged  against  him,  every  material  fact  necessary 
to  constitute  such  crime  must  be  proved  by  the  State  by 
competent  evidence,  beyond  a  reasonable  doubt)  and  if  the 
'.jury  entertain  any  reasonable  doubt  upon  any  fact  or  element 
necessary  to  constitute  the  crime  charged,  it  is  your  duty 
to  give  the  Defendant  the  benefit  of  such  doubt  and  acquit. 


GIVEN i 


Judge 


Stato'a  Proposed  Instruction  tlo. 

Authority i   HJIG  1.01C 
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IHSTRUCTIOU  HO. 


Tho  statute  under  which  the  Defendant  Is  charged  states 

In  parti 

"It  is  unlawful  for  any  person  who  is  under  the 
influence  of  alcohol  to  a  degree  which  renders 
him  incapable  of  safoly  driving  a  motor  vehicle, 
to  drive  or  be  in  actual  physical  control  of  a 
motor  vehicle  within  this  state." 


GIVENi 


Judge 


State's  Proponed  Instruction  Ho. 
Authority;   SG1-8-401,  MCA. 


117 


INSTRUCTION  NO. 


Tae  phrase  "under  the  influence  of  intoxicating  liquor", 
moans  that  intoxicating  liquor  has  aff acted  a  person's       ,  /I 
nervou3  system,  brain  or  muscles  as  to  impair  to  an  appreciable 
degree,  his  ability  to  operate  ala&^in  the  manner  that  an 
ordinary,  prudent  and  cautious  man  in  the  full  possession  of 
hi3  facilities  using  reasonable  care,  would  operate  and 
drive  a  similar  vohicle  under  like  conditions.   You  may 
considor  whether  or  not  the  Defendant  drove  in  a  cautious 
and  prudent  manner  or  if  his  ability  to  drive  in  a  cautious 
and  prudent  manner  was  significantly  impaired. 


GIVEN i 


Judge 


State' 3  Propooed  Instruction  ;io.   . 
Authority i   Stato  v.  Cllne,  339  P. 2d  657 
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Instruction  No. 


You  are  instructed  that  the  word  "appreciable"  when  used 
in  this  trial,  shall  mean  perceptible,  capable  of  being  estimated 
weighed,  judged  of,  or  recognized  by  the  mind;  capable  of  being 
perceived  or  recognized  by  the  senses. 


V 


D's   Proposed  # 


± 


Source:      Black's   Law  Dictionary,    (4th   Edition)    p.    130 

Given :  
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Instruction  No. 


You  are  instructed  that  the  defendant's  admission  that  he 
drank  an  alcoholic  beverage  and  then  drove,  in  itself  alone,  is 
not  sufficient  to  prove  beyond  a  reasonable  doubt  that  he  was 
under  the  influence  of  intoxicating  liquor  when  he  drove  his 
pickup  on  the  public  highway. 

You  are  instructed  that  standing  alone,  the  testimony  of 
the  police  that  they  smelled  alcohol  on  the  breath  of  the 
defendant  is  not  sufficient  to  prove  that  the  defendant  was  under 
the  influcence  of  alcohol. 

f 


D's  Proposed  #1 

.Source:   People  v.  Bronzino,  269  NYS2d  83(1966);  Baldwin  v. 
Schipper,  393  P. 2d  363(Colo . 1964) 


Given: 
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INSTRUCTION  NO. 


Direct  evidence  means  evidence  that  directly  proves  a 
fact,  without  an  inference,  and  which  in  itself,  if  true, 
conclusively  establishes  that  fact. 

Circun3tantial  evidence  means  evidence  that  proves  a 
fact  from  which  an  inference  of  the  existence  of  another 
fact  may  be  drawn. 

It  is  not  necessary  that  facts  be  proved  by  direct 
evidence.   They  may  be  proved  also  by  circumstantial  evidence 
or  by  a  combination  of  direct  evidence  and  cirum3tantial 
evidence.   Either  direct  evidence  or  circumstantial  evidence, 
the  facts  and  circumstances  must  not  only  be  entirely 
consistent  witji  the  theory  of  guilt,  but  also  must  be 
inconsistent  with  any  other  rational  conclusion. 


GIVEN  i ^_ 

Judge 
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INSTRUCTION  NO. 


You  are  instructed  that  each  juror  should  decide  for 
himself  upon  the  law,  as  given  to  you  by  the  Court,  and  the 
evidence  in  the  case  as  to  what  his  verdict  should  be.   No. 
Juror  should  yield  his  conscientious  conviction  as  to  the 
guilt  or  innocence  of  the  Defendant  at  the  instance  of  a 
majority  of  the  jury,  for  the  sake  of  unanimity,  or  to  pre- 
vent a  mistrial,  but  you  are  further  instructed  that  nothing 
in  these  instructions  is  to  be  taken  to  mean  that  you  shall- 
not  fully  and  fairly  discuss  among  yourselves  all  the  evi- 
dence and  facts  surrounding  the  case,  as  disclosed  by  the 
evidence,  or  that  any  of  your  number  shall  not  be  open  to 
conviction  by  fair  and  honest  argument  by  any  member  or  •" 
members  of  the  jury,  founded  upon  the  evidence  produced 
upon  the  trial  and  the  law  as  given  you  by  the  Court. 


GIVEN: 


JUDGE 


No.  K03C 
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INSTRUCTION  NO. 


In  considering  Che  evidence  in  this  case,  you  have 
a  right  Co  consider  Che  common  knowledge  possessed  by 
all  of  you,  together  with  Che  ordinary  experiences  and 
observations  in  your  dally  affairs  of  life. 


GIVEN:    • 

JUDGE 


1.04 
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INSTRUCTION  NO. 


This  being  a  4^,y   case  all  twelve  of  your  number 
must  agree  in  order  to  find  a  verdict. 

When  you  return  to  your  jury  room  you  must  elect 
one  of  your  number  as  foreman  and  he  must  sign  any  verdict 
upon  which  you  agree. 


GIVEN :_ 

Judge 
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IN  TIE  DISTRICT  COURT  OF  THE  ELEVENTH 
JUDICIAL  DISTRICT  OF  THE  STATEOfIEStmi* 
IN  AND  FOR  THE  COUNTY  OF  FLATHBA^  M°NTANA' 


STATE  OF  MONTANA, 

Plaintiff, 


-V8- 


Defendant. 


Cause  No.  DC-82-121 
VERDICT 


We,  the  Jury  in  the  above-entitled  matter,  .11  twelve 
of  our  number,  find  the  Defendant  NOT  GUILTY. 
DATED  this  _  day  ot   Pebruarv#  1983i 


t'orenan 
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III  THE  DISTRICT  COURT  OF  THE  ELEVENTH 
JUDICIAL  DISTRICT  OF  THE  STATE  OP  MONTANA, 
IN  AND  FOR  THE  COUNTY  OF  FLATHEAD 


STATE  OF  MONTANA, 

Plaintiff, 


Defendant. 


Csum  No.  DC-82-121 


VERDICT 


We,  the  Jury  in  the  abova-entitled  matter,  all  twelve 
of  our  nunbor,  find  the  Defendant  GUILTY  of  the  offenso  of 
DRIVING  WHILE  UNDER  THE  INFLUENCE  OP  INTOXICATING  LIQUOR. 

DATED  this  day  of  February,  1983. 


"7 


Foreman 
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STATE  OF  MONTANA 


bA 


<L 


;d 


u 


V 
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DEPARTMENT  OF  INSTITUTIONS 

CORRECTIONS  DIVISION 

Pre-Sentence  or  Field  Investigation 


■artvj-'t.-.'r.-c-v.'  ■•'-.•»»-«.;  --sr 


— •« — *^wi»  it;;:  ..Jr* 


No.  f  7 

wiiooJzjg-  SSL  ZTL  £S  •■-  —*•  -' 


Court     Honorable   £* 
Horn?  Address 
Arrested  _ 


C* -JLL3,?^ji±-'»*-^?ZZl^ZSC- 


Ccunty_ 


'  } 

—  «_,..,_-  -J;  .  .--1—1— 


City it^^Mmi^f&iM. 

Sentenced 
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Crime  Driving  While  Under  the  Influence  of  Alcohol     Term 
Third  Offense,  Misdemeanor 


COUNTY  ATTORNEY: 


1. 

Cnminil  history 

s«. 

Official  venwn  of  crime 

21). 

Drfendant's  version 

3. 

Phvvcal  description  and  condition 

4. 

Family  and  social  background 

^> 

Educational   and  vocation  a)  history 

c. 

Mart*!  bbtory 

t. 

Military  history 

s. 

Svit.ir.jry  and  conclusion* 

DEFENSE  ATTORNEY: 
DATE  OF  REPORT 


CRIMINAL  HISTORY: 


Juvenile: 


essg&s 


Adult: 


9/15/73  -  Whitefish  -  DWI  -  $275.00  fine 
12/01/80  -  Whitefish  -  DWI  -  $500.00  fine  and  DWI  School 

As  of  this  writing  I  have  yet  to  receive  any  information  from  the  State 
of  Colorado  in  reference  to  the  defendant  and  my  records  check. 

2a.  OFFICIAL  VERSION  OF  CRIME: 

W-10  and  I  were  advised  of  a  one  vehicle  accident  at  0055  on  August 
11th,  1982.   We  were  both  on  the  scene  at  0057. and  called  for  an  ambu- 
lance for  the  injuried  involved  in  the  accident.   By  01G0  both  ambulance 
19  and  fire  truck  15  were  on  the  scene  of  the  accident.   The  site  of  the 
accident  was  approximately  1/10  of  a  mile  West  of  the  entrance  to  the 
Whitefish  Lake  Golf  Club  on  the  approach  which  turns  South  to  Grouse 
Mountain  Subdivision. 

At  approximately  0110  I  was  standing  on  the  center  line  of  Highwa}^ 
93  directing  traffic  through  the  accident  scene.   I  was  facing  East, 
towards  Whitefish,  facing  traffic  coming  from  town.   The  Fire  Truck  was 
approximately  2  car  lengths  West  of  me  sitting  on  the  North  shoulder  of 
the  road  facing  west  with  all  emergency  beacons  operating.   Ambulance 
19  was  sitting  approximately  1  car  length  East  of  me  on  the  South 
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Q"ICI?.L  VERSION  OF  CRIME:  ,  (Continued) 

shoulder  of  the  Highway  facing  East. .  All  the  emergency  beacons  on  the 
Ambulance  were  operating.   The  two  Whitefish  City  Patrol  Cars  were  sitting 
off  the  Sda'--?nw^dT5-tft5:'dbr  of  ,the  Highway  with  all  emergency  lights  operating. 
I  saw  two  sets  of  headlights  approaching  the  accident  scene  from  about 
2/10  of  a  mile  away.   I  watched  the  lead  pickup  approach  at  a  speed  of  be- 
tween 25  to  35  MPH.   I  was  waving  my  flashlight  back  and  forth  across  the 
road  in  front  of  me  trying  to  attract  the  attention  of  the  driver  of  the 
approaching  picup.   The  pickup  did  not  appear  to  be  slowing  down  and  I 
could  see  the  driver's  face  looking  South  in  the  ditch  instead  of  directly 
ahead.   I  was  worried  that  I  was  going  to  be  hit  so  I  stepped  several 
steps  to  the  South  off  the  center  line.   I  was  flashing  my  flashlight  back 
and  forth  across  the  windshield  of  the  pickup  to  attract  the  driver's  at- 
tention back  to  the  Highway.   The  pickup  began  to  slow  but  passed  me  and 
just  as  I  yelled  "Hey"  He  stopped  just  10  to  15  feet  short  of  hitting  the 
rear  of  Fire  Truck  15.   I  told  the  driver  to  slow  down  when  approaching  an 
accident.   He  still  had  his  window  up.   He  began  fumbling  with  the  crank 
for  the  side  window  and  rolled  it  down  with  some  difficulty.   As  I  stepped 
closer  I  smelled  a  strong  odor  of  alcohol  and  dirver  said  he  didn't  see  me. 
His  speech  was  thick-tongued  and  slurred.   I  told  him  he  had  quite  a  bit 
to  drink  and  to  watch  the  Fire  Truck  as  he  pulled  away.   He  started  to  pro- 
test and  I  ordered  him  on  to  clear  the  traffic  lane.   He  barely  avoided 
hitting  the  Fire  Truck  again  as  he  pulled  away,  heading  West.   Officer 

was  walking  towards  me  and  I  told  him  that  guy  was  drunk ,   I  watched 
the  pickup  drive  away  for  approximately  1/10  of  a  mile.   The  portion  of 
pavement  the  pickup  was  crossing  then  was  widened  to  3  lanes.   The  pickup 
was  weaving  into  and  out  of  all  three  lanes.   I  told  W-10  we  can't  let 
that  go  on.   We  ran  to  our  cars  and  began  pursuit.   The  pickup  continued 
West  on   Highway  93  .turning  off  onto  Whitefish  State  Park  Road  and  continued 
straight  west  off  the  1st  curve  on  to  Lion  Mtn  Rd.   We  finally  stopped  the 
picup  and  ordered  the  driver  to  turn  off  the  engine  and  step  out  of  the 
truck.   His  steps  were  unsteady.   I  told  him  to  step  out  into  the  east 
bound  lane  of  the  gravel  road.   He  began  walking  to  the  center  of  the  lane 
with  his  hands  in  his  pockets.   I  told  him  to  turn  around.   He  almost  stum- 
bled as  he  did  what  I  asked.   I  told  him  to  stand  facing  me  hold  his  arms 
out  to  his  sides  with  his  palms  up.   He  was  told  to  tilt  his  head  back  with 
his  eyes  closed  and  lift  his  right  foot  and  place  it  behind  his  left  knee. 
He  was  unable  to  stand  on  the  one  leg  and  hold  his  balance.   He  began  to 
fall  and  I  stepped  quickly  forward  and  caught  him  by  the  arm  to  prevent  his 
failing  to  the  ground.   He  stumbled  3  or  4  steps  trying  to  regain  his  ba- 
lance.  I  placed  him  under  arrest  for  D.W.I.   He  protested  by  saying 
"Thanks  alot  guys,  I  was  just  about  home."   I  arrived  back  at  the  station 

at  0119  and  began  booking  £2^^2S^^^^S3^>   Officer    .  witnessed  the 

test  and  arrest.  Eight  members  of  the  Whitefish  Voluntary  Fire  Department 
were  on  the  accident  and  about  half  of  them  witnessed  the  erratic  driving 
of  the  pickup.   Members  of  the  Fire  Dept.  on  the  scene  were:   E        tu, 

]  See  Alcohol  Influence  Form  for  details  of  the 

foookins.   Also  t£ike  note  of  the  hand  writing  specimen  on  the  form. 
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DEFENDANT ' S  VERSION  : 


I  arrived  from  Denver  on  the  plane  late.   On  the  way  into  Whitefish  I 
stopped  for  cigarettes  at  the  Blue  Moon.   I  knew  the  bartender  so  I  had  a 
beer  and  talked  to  him  for  a  few  minutes.   I  called  home  from  the  phone  and 
when  I  received  no  answer  I  thought  that  my  wife  may  still  be  waiting  for- 
me in  Whitefish. 

I  drove  to  Whitefish  and  looked  for  her  car.   When  I  could  not  find  it 
I  parked  my  truck  and  went  to  Casey's  to  call  home  again.   I  had  a  drink  at 
Casey's  and  when  I  could  not  get  an  answer  at  home  I  went  to  the  Hanging 
Tree,  where  we  were  originally  to  meet  to  see  if  she  was  there.   They  tcld 
me  that  she  had  been  there  waiting  but  had  left.   A  friend  was  at  the  bar 
and  I  bought  her  a  drink  and  had  one  myself.   We  talked  for  awhile  and  then 
I  left  to  W£ Ik  to  my  truck.   On  the  way  I  remembered  that  she  sometimes 
stopped  in  to  see  a  friend  at  the  Remington  Bar  so  I  went  to  look.   She  had 
not  been  there  so  I  talked  to  a  friend  for  awhile  and  then  called  home  again 
There  was  still  no  answer,  although  I  later  found  out  that  my  wife  was  at 
home  at  the  time. 

As  I  was  leaving  the  Remington  a  friend  was  leaving  also  so  we  walked 
across  the  street  together.   He  insisted  that  I  come  have  a  drink  wit",  him 
at  Casey's.   I  told  him  I  didn't. want  a  drink  but  that  I  would  walk  there 
with  him  as  I  had  to  use  the  bathroom.   After  returning  from  the  bathroom  1 
found  that  1  _    had  bought  a  drink  for  me.   I  again  told  him  that  I  did 
noi  v.-j.-i.  it  but  he  insisted  quite  loudly.   Finally,  he  hr.d  the  bartender  ^fc 
put  it  in  a  go-cup  and  told  me  to  take  it  home.   I  took  the  drink  as  a    ^^ 
mean.-,  of  getting  away  from  him  and  left.   I  went  to  my  truck,  placed  the 
drink  on  the  floor  and  drove  towards  home.   As  I  reached  the  golf  course,  I 
saw  emergency  vehicles  just  to  the  West  of  the  entrance  and  since  there  were 
no  cars  at  the  club,  I  thought  that  possibly  my  wife  had  been  involved  in  an 
accident.   I  drove  to  the  scene  and  stopped  but  could  only  see  one  van  in- 
volved.  The  police  officer  came  up  and  told  me  to  move  on  so  I  did.   As  I 

was  slowing  to  turn  _  the  police  pulled  me  over  and  said  I 

was  driving  eratically  and  asked  me  to  get  out  of  the  truck.   He  said  raise 
your  arms  over  your  head,  as  I  did  he  let  go  of  my  arms  and  I  had  to  take 
a  step  to  catch  my  balance.   The  officer  said,  that's  enough  you're  under 
arrest. 

3.   PHYSICAL  DESCRIPTION  AND  CONDITION: 

AGE:  C?3^     .  RACE:     .««»_,  .- 

.  DOB:  C23^ffiSa»  HEIGHT:  P"-'^^ 

POB:  WEIGHT  wmJ^Jt 

SEX:  (g£BgS>  •  HAIR:  l$$&& 

MARITAL  STATUS:  ^M^^  EYES:  ^ 

SS#:  BUILD:  [glS§SKB!» 

The  defendant  states  that  he  enjoys  VgBUUB£&t&S&BB££g^^l'*and   that  he 
had-  a        IgSSg^^B'BW^^  "^O.  , .-. ;  I\ 

0i*^---«*?s*S^  "V  ,  rafti  ■■.•'  S3 

129 


C\f 


IN  THE  DISTRICT  COURT  OF  THE  ELEVENTH 
JUDICIAL  DISTRICT  OF  THE  STATE  OF  MONTANA, 
IN  AND  FOR  THE  COUNTY  OF  FLATHEAD 
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STATE  OF  MONTANA, 

Plaintiff, 


-vs- 


Defendant . 


CAUSE  MO. 


JUDGMENT,  SENTENCE 
AND  ORDER 


having  been  duly  arraigned  on  an  Informatic 
ith  the  offense  of  "Driving  While  Under  The 
ntoxicatino  Liquor",  Third  Offense,  a 

Misdemeanor,  allegedly  committed  on 
3,  and  Defendant  having  entered  a  plea  of 
said  charge,  and  trial  by   a  jury  of  twelve 

been  held  commencing  on  February  16,  LJUJ. 
having  been  found  Guilty  of  said  charge,  an<1 
no  thereafter  set  this  date  for  hearing  in 

mitigation  of  punishment,  and  a  pre-senten 
and  report  having  been  made,  and  testimony 
aving  been  admitted,  and  the  Court  having 

matter,  WHEREUPON  the  Court  renders  its 


n 


Defendant 
charging  him  w 
Influence  of  I 
District  Court 
August  11,  198 
Not  Guilty  to 
persons  having 

and  Defendant 

the  Court  havi 

aggravation  or 

investigation 

and  evidence  h 

considered  the 

Judgment; 

IT  IS  HEREBY  ORDERED,  ADJUDCED  AND  DECREED  that 
Defendant  is  Guilty  of  aforesaid  offense;  -that  he  be 
punished  therefor  as  follows: 

1  That  he  pay  a  fine  of  $1,000.00  to  the  Clerk 
of  this  Court  within  three  (3)  days  of  this  date. 

2  That  he  he  incarcerated  in  the  County  J:   of 
Flathead  Countv  for  a  period  of  sixty  (60)  days  w.th  all 
suspended  except  10  days;  that  he  present  himself  to  . 

Sheriff  of  Flathead  County  to  serve  said  10  day  nee 

on  March  11,  1983  at  8:00  o'clock  a.m. 

3  That  he  present  himself  as  soon  as  possible  for 
evaluation  at  the  Flathead  Valley  Chemical  teper.6e*ey 
Center  at  Kalispell,  Montana  for  an  evaluation,  .: 
and  recommendation  as  to  any  alcohol  problem.   I 
positive  diagnosis  is  made.  Defendant  shall  satis.actonl, 
perform  and  complete  any  program  recommended  by  h-s 
counselor . 

4.   That  Defendant  shall  reimburse  ""head  County 
for  costs  of  jury  service  in  the  amount  of  51. -29.40  not 
later  than  May  9,  1983.   Such  sum  includes  $1 ,  l°«-°°  for 
iurv  fees,  $139.40  for  juror  mileage,  and  $186.00  .,r 
bailiff  salary.   The  Court  finds  that  with  an  annual 
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salary  of  $92,000.00,  Defendant  has  the  ability  to  pay 
said  sum. 

5.  That  Defendant  shall  be  on  probation  for  one  (1) 
year  from  this  date  and  shall  be  under  the  probationary 
supervision  of  the  State  Board  of  Pardons  and  subject 

to  its  rules  and  conditions;  any  violation  of  any  crininaJ 
or  penal  law,  or  violation  of  any  of  the  conditions  of 
this  judgment  or  the  rules  and  conditions  of  the  State 
Board  of  Pardons  shall  result  in  Defendant  being  returned 
to  this  Court  for  further  hearing  and  possible  revocation 
of  the  suspended  portion  of  the  jail  term. 

6.  Defendant's  bond  shall  be  exonerated  when  he 
presents   himself  to  the  Sheriff  of  Flathead  County  to 
commence  the  10-day  jail  sentence. 

The  Court  qives  the  following  reasons  for  the  within 
Sentence: 

The  fine  and  cost  reimbursement  provide 
some  deterrent  for  t- lie  future;  the  alcohol 
evaluation  is  necessary  to  rehabilitate 
Defendant  and  provide  the  traveling  public 
with  a  measure  of  safety;  the  jail  term  is 
meaningful  and  gives  stronger  deterrent  for 
the  future;  Defendant  is  a  risk  on  the  road, 
this  being  his  third  DWI  since  September,  1978; 
the  one-year  probation  allows  continuing  contrql 
for  a  reasonable  period. 


DATED  this  7th  day  of  March,  1983, 


A 


District  Judge 


lu 


*-fr 
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IV.     The  Montana  Court  System 

The  Contract  Dispute  and  a  Dissolution  of  Marriage 


To  the  Teacher: 


This  section  contains  a  comparison  of  Montana  contract  law  and  an  actual  case 
of  breach  of  contract.  The  students  will  have  an  opportunity  to  examine  the  work- 
ings of  the  Montana  Codes  Annotated. 

This  case  includes  a  contract  for  the  sale  of  a  house.  The  buyers  in  this  contract 
did  not  comply  and  the  sellers  brought  an  action  to  regain  the  house. 

Students  may  examine  both  the  contract  and  the  documents  to  gain  further 
understanding  of  how  the  judicial  system  operates  in  the  event  people  disagree. 
You  may  use  this  material  for  both  content  teaching  and  an  exploration  of  the 
mechanics  of  the  court  process.  Please  note  the  letter  from  the  State  Bar  of  Mon- 
tana. 

Finally,  there  is  a  copy  of  a  simple  Dissolution  of  Marriage  Petition  and  Final 
Decree. 

Once  again,  the  material  is  submitted  as  a  teaching  tool  for  discussion 
assistance. 
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"Executive  Committee 


EXECUTIVE  DIRECTOR 
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April  4,  1983 


Mr.  Rick  Bartos,  Attorney 
Office  of  Public  Instruction 
State  Capitol 
Helena,  MT   59620 


4PR 


Dear  Rick: 

Sorry  I 
February  22, 
busy . 


am  late  with  this  reply  to  your  letter  of 
1983,  but  the  Legislature  has  kept  me  pretty 


I  am  enclosing  herewith  for  your  use  the  following: 

1.    Complaint,  summons  and  notice  to  quit  in  an 
unlawful  detainer  action  that  went  to  court  last  fall.   A 
copy  of  the  contract  for  deed  is  also  enclosea,  together 
with  applicable  statutes. 

I  thought  this  case  might  be  interesting  to  high 
school  students  because  it  involves  a  frequent  encounter 
between  people  of  modest  means,  a  difficult  problem  for 
counsel  on  both  sides,  and  presents  the  court  with  a  hard 
decision. 
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the  spring  of  1982,  failed 
e  house  payments.   He  was 
e  and  given  thirty  days  to 
rney  asked  for  an  extension 

the  sellers,  who  are  re- 
come,  refused  to  grant  the 

worked  out,  the  notice  was 
ust  1,  and  he  was  directed 
ember  1.   He  refused  to  do 
wful  detainer  action.   The 
ct  Court.   Because  of  the 

sellers  proposed  to  sell 
00  which  included  their 
layed  the  matter  because  of 
the  case  was  not  resolved 
er.   The  sellers  asserted 
s  and  treble  rental,  and  the 


Mr.  Rick 
April  4, 
Page  2 


Bartos 
1983 


buyer  was  required  to  make  a  payoff  of  $17,397.71.   I  am 
enclosing  a  copy  of  the  settlement  statement  (the  final 
amount  was  agreed  to  in  front  of  the  judge).   I  would  be 
interested  to  know  the  students'  reaction  to  a  matter  like 
this,  their  opinion  of  the  attorneys'  fee  and  what  they 
would  have  done  differently. 

It  was  a  troublesome  case  for  me  because  it  was 
such  a  big  problem  for  both  the  plaintiffs  and  the 
defendant.   I  was  required  to  make  a  400  mile  round 
trip  three  different  times  in  order  to  conclude  this 
matter. 


2.    The  next  item  is  probably  something  that  would 
be  better  for  grade  school  students  but  it  was  so  well 
done  that  I  thought  you  might  be  interested  in  it.   The 
American  Bar  Association  has  prepared  a  video-tape 
presentation  of  the  State  against  Gold  E.  Locks,  which  is 
a  trial  of  Gold  E.  Locks  for  breaking  and  entering  the 
home  of  the  Three  Bears.   I  saw  it  at  the  American  Bar 
Association  mid-winter  meeting  at  New  Orleans  in 
February.   It's  excellent  and  might  be  easily  distri- 
buted to  the  schools  as  a  teaching  tool. 

I  hope  these  items  will  do  you  some  good. 

Very  trulv/  yours, 

THE  STAW  BAR 


R  OJF  MONTANA 

14\ 


Ward  A.^Shanahan,  President 


WAS/mje 

Enc .  6 

cc:   Chief  Justice 

Kent  Parcell 
0844W 


Frank  Haswell 
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IN  THE  DISTRICT  COURT  OF  THE  j  JUDICIAL  DISTRICT 

OF  THE  STATE  OF  MONTANA, 
IN  AND  FOR  THE  COUNTY  OF 

******** 


Cause  No. 


Defendants. 


******** 

COMPLAINT 
♦  »  * 

COME  NOW  Plaintiffs  and  for  their  claim  against 
Defendants,  allege  as  follows: 

I 

That  Plaintiffs,  i  are 

husband  and  wife  who  reside  at  Helena, 

Montana;  and  are 

husband  and  wife  who  reside  at 
Billings,  Montana. 

II 

That  on  the  13th  day  of  September,  1974,  Plaintiffs 
and  Defendants  entered  into  a  real  estate  agreement  for 
the  sale  and  purchase  of  the  northerly  50  feet  of  the 
southerly  1/2  of  Lot  2,  Block  8,  Subdivision, 

second  filing,  City  of         \ 

Montana,  as  shown  on  the  official  plat  on  file  in  the 
office  of  the  Clerk  and  Recorder  of 

including  all  of  the  improvements  thereon  and  as  speci- 
fically provided  in  a  real  estate  agreement  of  the  same 


G  S.J  W 


134 


t 


t 


1 

2 
3 
4 

5 
6 

7 
S 
o 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 


date  executed  by  the  parties,  a  copy  of  which  is  attached 
hereto  and  marked  Exhibit  A. 

Ill 

That  Plaintiffs  have  failed  to  make  within  the  time 
provided  the  payment  due  on  April  15,  1982,  together  with 
interest  thereon  until  May  28,  1982,  and  because  the  con- 
trnct  provides  in  paragraph  2C  thereof  that  all  payments 
of  any  kind  shall  be  applied  first  to  any  interest  accrued 
to  the  date  of  payment  with  the  balance  to  be  applied  upon 
the  principle  the  payment  due  April  15,  1982,  is  in 
default  and  similarly,  Defendants  have  failed  to  make  the 
payment  due  May  15,  1982,  June  15,  1982,  July  15,  1982  and 
August  15,  1982. 

IV 

That  Plaintiffs  gave  Defendants  written  notice  on 
June  16,  1982,  by  certified  mail  addressed  to  them  at 

|  Montana,  as  provided  in  the  con- 
tract and  were  advised  by  Defendants'  attorney,        \ 

|  of  Billings,  Montana,  that  Defendants  were  unable 
to  cure  the  several  defaults  in  payment;  and  thereafter, 
on  August  5,  1982,  Plaintiffs  gave  notice  to  Defendants' 
attorney  and  to  Plaintiffs  by  registered  mail  th:-t  the 
contract  was  terminated  and  all  payments  made  up  '-.o  thio 
time  will  be  deemed  rental  and  advised  Defendants  to 
vacate  the  premises  by  September  7,  1982. 

V 

That    Defendants'    attorney    has  adv.ls,.;d   Plaintiff:;   that 
Defendants  do   not    intend   to   vacate   the  premises   by  Septem- 
ber   7,    1982,    as   requested   by    Plaintiffs,    and   will  presum- 
ably   resist   by    force  any   attempt    to   take  possession   from 
them  and   will   continue   in  possession   without   permission. 
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VI 

Plaintiffs  properly  terminated  the  contract  between 
themselves  and  Defendants  pursuant  to  its  terms  and  are 
entitled  to  possession  of  the  premises  at 

Billings,  Montana,  which  is  now  being  unlawfully 
withheld  and  detained  by  Defendants;  and  Plaintiffs  have 
given  Defendants  33  days'  notice  in  writing  by  certified 
mail  and  that  notice  has  been  refused  by  Defendants 
although  attempted  delivery  was  made  August  7,  August  17 
and  August  23,  by  certified  mail  through  the  U.S.  Postal 
Service. 

VII 

That  in  addition  to  possession  of  the  premises, 
Plaintiffs  now  have  owing  to  them  from  Defendants  monthly 
rental  in  at  least  the  sum  of  $120  per  month  for  the 
months  of  May,  June,  July,  August  and  September,  1982, 
together  with  reasonable  attorneys'  fees  and  costs  as  may 
be  determined  by  this  court  in  accordance  with  paragraph  8 
of  the  contract  (Exhibit  A)  attached  hereto. 

WHEREFORE,  Plaintiffs  pray  that  this  court  render 
judgment  in  their  favor  as  follows: 

1.  Restore  to  them  possession  of  the  premises  des- 
cribed in  the  contract  which  is  also  known  as 

Street,  Billings,  Montana,  and  issue  an  appropriate  writ 
of  assistance  directing  the  Sheriff  of 
to  deliver  possession  to  them. 

2.  For  reasonable  rental  for  the  months  of  May, 
June,  July,  August  and  September  and  any  month  or  months 
or  parts  of  months  thereafter  during  which  Defendants 
remain  In  possession  of  the  premises,  at  least  the  sum  of 
Six  Hundred  and  No/100  Dollars  ($600.00). 
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3.    For  reasonable  attorneys'  fees  and  costs  of  this 
action  to  be  determined  by  the  Court. 

Dated  this  day  of  September.  1982. 
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VERIFICATION 

i,  being  first  duly  sworn,  deposes  and 
says  that  he  is  the  attorney  for  Plaintiffs 

that  he  drafted  a  contract  herein  referred  to 
and  prepared  the  notices  referred  to  in  the  Complaint  and 
knows  of  his  own  knowledge  that  the  matters  and  things 
alleged  in  the  Complaint  are  true. 


Subscribed  and  sworn  to  before  me  this 
September,  1982. 


day  of 


(Notarial  Seal) 


0491W 


NOTARY  PUBLIC  FOR  THE  STATE  OF  MONTANA 
Residing  at:  Helena,  Montana  59601 
My  commission  expires: 
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IN  THE  DISTRICT  COURT  OF  THE  JUDICIAL  DISTRICT 

OF  THE  STATE  OF  MONTANA, 
IN  AND  FOR  THE  COUNTY  OF 


Cause  No. 


Defendants. 


******* 


NOTICE  TO  QUIT  OR  CEASE  UNLAWFUL  DETAINER 


TO:  YOU  AND 

EACH  OF  YOU  ARE  HEREBY  NOTIFIED: 

1.  That  you  are  holding  in  possession  the  premises 
at  Itreet,  Billings,  Montana,  which  you 
agreed  to  purchase  under  the  contract  of  September  13, 
1974,  unlawfully; 

2.  That  you  are  required  by  law  to  immediately 
vacate  the  premises  WITHOUT  COMMITTING  WASTE  OR  DESTRUC- 
TION and  to  surrender  possession  to 

i 
or  their  lawful  representative; 

3.  That  you  are  required  to  pay  rental  of  at  least 
the  sum  of  $120  for  the  months  of  May,  June,  July,  August 
and  September  1982; 

4.  That  Plaintiffs,  | 

are  applying  to  the  District  Court  for  authority  to  force- 
ably  eject  you  from  the  premises  if  you  do  not  comply  with 
this  request  and  notice  to  quit  and  cease  your  unlawful 
detention  of  the  premises. 
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Dated  this 


day  of  September,  1982. 


04  9  AW 
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REM.  ESTATE  AGREEMENT 

THIS  AGR£E>tE:rr  pads  and  entered  into  this  /^'day  of 
Ssptuurtbar ,  197-1  by  and  between 

husband  and  wif=  of  Kalana,  Montana  hereinafter  raf erred  to 
S3  SELLERS  and  husband 

ar.d  wife  of  Billings,  Montana  hereinafter  referred  to  a3 
BUYERS,  •   • 

vl  £  1"  il  HL  £  £  IL 1  H. 

KH3REA3,  SELLERS  are  the  owners  frea  and  clear  of  lions 
and  ancunbrances  of  all  that  cartain  rial  astata,  promlsas 
ar.d  inprovananta  theraon  situated  in  County, 

Montana  and  raor*  particular  described  as  follows: 

The  Northerly  fifty  (50)  faat  of  tha  Southerly 
on-a-half  (t)  of  Lot  2,  Block  G,  :  Sub- 

divtn-irm.  <=accnd  Filing,  City  of 

I  County,  Montana,  according  to  tha 
orZlc.Val  plat  on  fila-.in  tha  offica  of  tha  Cl^r!: 
and  Recorder  of  i  County,  under 

Document  tlo. 

AUD  WHEREAS,  BUYERS  prior  to  tha  execution  and  delivery 
of  this  agreement  have  exanined  all  tha  raal  e3tata  and 
other  property  and  wi.3h  to  buy  the  property  in  tha  physicial 
condition  which  presently  exists; 

WHEREAS,  SELLERS  desire  to  sail  and  BUYERS  desir*  to 
buy  tha  property  upon  tha  tern3  arid  conditions  expressed  in 
tliis  agreement  and  not  otherwise; 

NOW  THEREFORE,  in  consideration  of  their  mutual  promises 
and  other  good  and  valuable  consideration  the  parties  agrae 
as  follows: 

1.  PURCHASE  PRICE:   SELLERS  agree  to  Sell  and  BUYERS 
agroe  to  buy  from  SELLERS  all  the  property  described  herein 
abova  for  tha  Cull  agreed  price  of  Fifteen  Thousand  and  Vo/lOO 
Doll-vrs  (?15,000.00)  . 

2.  PAYMENT:   The  purchase  price  shall  be  paid  as  follows: 
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(a)  One  Thousand  and  Ho/100  Dollars  (51,000.00) 
upon  execution  hereof. 

(b)  The  balance  of  Fourteen  Thousand  and  No/100 
Dollars  ($14,000.00)  to  be  paid  in  equal 
monthly  installments  commencing  October  15, 
197 '1  including  interest  thereon  at  the  rate 
of  eight  per  cent  (3S)  per  annum  on  the 
unpaid  balance.   Said  payments  shall  be  made 
on  the  dates  and  in  the  amounts  expressed  in 
the  amortization  schedule  attached  hereto 
marked  Exhibit  "A"  and  the  full  term  of  this 
contract  shall  be  twenty  (20)  years  from  the 
date  hereof,  upon  which  date  the  entire  un- 
paid balance  with  all  accred  interest  will 
bs  due  and  payable. 

(c)  BUYERS  shall  have  the  right  of  pre-payment, 
but  this  right  shall  not  become  effective 
until  after  January  1,  1975  and  all  payments 
of  any  kind  shall  be  applied  first  to  any 
interest  accrued  to  the  date  of  payment  with 
the  balance  to  be  applied  upon  principal; 
provided  further,  that  any  pre-paynents  of 
principal  shall  be  in  at  least  the  amount  of 
Two  Thousand  Five  Hundred  and  Mo/100  Dollars 
($2,500.00)  or  in  multiples  thereof  and  shall 
ba  credited  to  those  annual  principal  payments 
set  out  in  the  amortization  achedule  that  are 
the  most  remote  in  time. 

3.  EVIDENCE  OF  TITLE:   It  is  mutually  agreed  that  BUYERS 
shall  be  furnished  with  a  policy  of  title  insurance  and  the 
parties  agree  that  the  quantum  and  condition  of  title  to  the 
land  sold  herein  is  as  reflected  and  disclosed  by  the 
commitment  to  issue  title  insurance  which  when  issued  is 
accepted  by  the  BUYERS  as  full  and  satisfactory  evidence  of 
title. 

4.  TAres :   It  is  mutually  agreed  that  SELLERS  will 
pay  and  discharge  as  and  when  due  all  real  property  taxes 
now  constituting  a  lien  on  said  real  estate  for  1973  and  all 
prior  years.   It  is  further  agreed  that  the  obligation  to 
pay  real  property  taxes  for  the  year  1974  shall  be  born^ 
8/12  by  SELLERS  and  4/12  by  BUYERS.   Taxes  and  assessments, 
subsequent  to  the  year  1974  shall  be  the  obligation  of  the 
BUYERS  and  shall  be  anticipated  by  deposit  of  an  estimated 
1/12  of  the  amount  to  become  dui  with  the  escrow  agent  to 
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create  a  "tax  and  insurance  reserve"  to  provide  funds  for 
the  payment  of  taxes  and  insurance  which  are  the  obligation 
of  the  BUYERS  hereunder. 

5.   ESCROW:   Following  execution  of  this  agreement 
SELLERS  and  BUYERS  agrea  to  deposit  with 

Montana ,  a  national 
banking  association,  as  escrow  holder,  the  following  papers 
and  documents  which  shall  ba  held  and  delivered  by  the 
escrow  holder  at  the  time  and  under  the  conditions  herein 
provided  and  under  any  such  collateral  escrow  agreement, 
as  the  parties  hereto  and  the 
T  »  may  execute: 

(a)  A  fully  executed  counter  part  of  this  agree- 
ment. 

(b)  A  commitment  to  issue  title  insurance  and  a 
title  policy  covering  all  the  real  estate 
described  on  page  1  of  this  agreement. 

(c)  A  warranty  deed  proparly  executed  and  acknow- 
ledged by  SELLERS  sufficient  Upon  delivery  to 
convey  to  BUYERS  all  the  real  estate  described 
herein. 

(d)  A  quit  claim  deed  properly  executed  and 
acknowledged  by  BUYERS  sufficient  upon  delivery 
to  release  and  quit  claim  to  SELLERS  all  right, 
title  and  interest  in  and  to  the  real  estate 
more  particular  described  in  the  warranty  dead 
mentioned  in  paragraph  (c)  above. 

(e)  A  certificate  of  insurance  disclosing  current 
coverage  as  required  hereunder. 

Upon  payment  by  BUYERS  of  the  full  purcha-sa  price,  to- 
gether with  interest  thereon  in  accordance  with  the  terms 
and  provisions  hereof-,  BUYERS  shall  be  entitled ,  within  a 
reasonable  time  after  demand  upon  escrow  agent  to  delivery 
of  the  afore  mentioned  papers  and  documents;  provided 
however,  in  the  event  of  default  as  set  forth  in  paragraph 
8  hereof,  said  papers  and  documents  are  to  ba  returned  to 
the  SELLERS  within  five  (5)  clays  from  and  after  SELLERS 
written  demand  upon  escrow  holder  therefore.   It  i3  agreed 
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that  SELLERS  shall  pay  tha  initial  fee  for  opening  the 
escrow  and  BUYERS  ohall  pay  all  e3crow  fees  and  charga3 
which  may  become  due  thereafter. 

6.  POSSESSION:   BUYERS  have  posaa33ion  of  the 
property  which  is  the  subject  of  thia  contract  on  the  date 
of  execution  hereof,  subject  to  all  terms  and  conditions 

of  this  agreement.        .  :v 

7.  WASTE,  LIENS  S  IMPROVEMENTS:   BUYERS  agraa  during    ""- 
tha  continuation  of  this  contract  not  to  commit  wasta  upon 

any  property  covered  by  this  contract.   BUYERS  agree  more- 
over during  the  life  of  thi3  contract  to  keep  tha  properties 
to  be  conveyed  hereunder  free  and  claar  from  any  and  all 
liens  whatsoever,  including  but  not  limited  to  lion3  arising 
out  of  work  performed,  materials  furniahad,  or  obligations 
incurred  by  tha  BUYERS;  and  BUYERS  also  agree  to  keep  tha 
premi3es  insured  with  fire  and  extended  coverage  in  an 
amount  at  least  sufficient  to  cover  the  unpaid  balance  of 
tha  principal,  together  with  all  accrued  interest. 

8.  BREACH  OR  DEFAULT  BY  BUYERS;   Time  is  hereby  declared 
to  be  of  tha  essence  of  this  agreement.   In  tha  event  BUYERS 
ohall  fail  to  make  any  payments  required  hereunder  promptly 

at  the  time  and  in  tha  manner  when  the  same  ohall  fall  dua 
as  heroin  before  provided,  or  to  promptly  perform  any  covanant" 
or  agreement  provided  herein  to  be  performed  on  their  part; 
and  if  such  default  or  defaults  shall  continue  unremedied  for 
a  period  of  thirty  (30)  dayn  after  written  notice  thereof 
shall  have  been  given  to  BUYERS,  SELLERS  may  elect  to  declare 
forfeiture  and  cancellation  of  this  agreement  without  further 
notice  and  upon  such  election  being  rsada,  all  rights  of  tho 
BUYERS  hereunder  shall  cease  and  all  payments  theretofore 
made  hereunder  by  BUYERS  shall  be  retained  by  SELLERS  as 


143 


t  c' 


reasonable  rental  for  the  premises  during  the  occupancy  by 
BUYERS,  and  SELLERS  shall  be  entitled  to  re-enter  and  re-take 
possession  of  the  real  estate.   In  the  event  of  forfeiture 
and  cancellation  of  this  agreement  by  reason  of  default  of 
BUYERS,  SELLERS  shall  be  entitled  to  a  return  of  all  the 
papers  and  documents  at  the  time  held  by  escrow  holder'  of 
the  parties  as  herein  above  provided.   The  SELLERS  nay  a3 
an  alternative  remedy  after  notice  of  default  and  the 
failure  to  cure  the  same,  declare  the  entire  remaining 
balance  of  the  principal  and  interest  due  and  payable  or 
may  avail  themselves  of  any  other  legal  remedy  and  in  any 
default  situation  will  be  entitled  to  collect  reasonable 
attorneys  fees  and  costs  for  any  such  action,  including 
that  which  may  be  necessary  to  re-take  possession  of  the 
premises. 

9.   NOTICE  AND  COMMUNICATIONS;   Any  and  all  notices, 
requests  and  demands  and  other  communications  hereundar 
mu3t  be  in  writing  and  3hall  be  given  in  the  following 
manner: 

(a)  Notices,  requests,  demands  or  other  communi- 
cations to  SELLERS  may  be  delivered  to  SELLERS 
personally  or  at  BUYERS  option  may  be  given 

by  mailing  by  certified  mail  with  postaqe 

prepaid  ♦•«"»  RP7.t,ers  at 

Montana 

(b)  Notices,  requests,  demands  or  other  communi- 
cations to  BUYERS  shall  be  delivered  to  BUYERS 
personally  or  at  SELLERS  option  the  same  may 
be  given  by  mailing  by  certified  mail  with 
postage  prepaid  addressed  to  BUYERS  at 

I 

Whenever  any  notice,  request,  demand  or  other  communication 

is  mailed  the  same  shall  be  deemed  to  have  been  given  on  the 

date  of  mailing,  if  deposited  in  the  United  States  Mail 

within  the  State  of  Montana  (otherwise  the  same  shall  have 

been  deemed  to  have  been  given  at  the  time  when  it  i3 
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received  by  the  addrassee) .   Either  party  may  give  the  other 
notice  of  change  of  address  for  the  giving  of  notices,  reque3t3, 
demands  or  other  communications  in  the  manner  provided  herein. 

10.   INUHEiMENT ;   ASSIGNMENT:   Except  as  otherwise  provided 
herein  this  agreement  shall  be  binding  upon  and  inure  to  the 
benefit  of  the  parties  hereto  and  their  respective  heirs, 
executors,  administrators,  successors  and  assigns,   tlo  assign-  ' 
ntent  of  this  agreement,  or  any  interest  in  said  premises  and 
improvements  by  BUYERS  shall  be  valid  without  the  prior 
v/ritten  consent  of  SELLERS  thereto.   This  covenant  against 
assignments  by  BUYERS  is  net  made  for  security  purposes 
only,  but  is  for  all  purposes  an  essential  and  material 
provision  of  this  contract. 

IN  WITNESS  WHEREOF  the  parties  have  hereunto  set  their 
hands  on  the  day  and  year  first  above  written. 
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STATE  OF  MONTANA 


) 


County  of  Lewi3  &j;lark   ) 

On  this  ^-       day  of  September,  1974 ,  before  m 

a  Notary  Public  for  the  State  of  Montana, 
personally  appeared  usband 

and  wife,  known  to  me  to  be  the  persons  whose  names  are 
subscribed  to  the  within  instrument  and  acknowledges  to  me 
that  they  executed  the  same. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  and 
affixed  my  Notarial  Seal  the  day/  and-vsar— in,  this  certificate 
,first  above  written. 
."l:."v" .-. 


>         < 


i  •• 


A  :•',  .<■ 

(BOTARIAL  SEAL) 


Notary  Public  for  the  Sta-te  of 

Montana 

Residing  at  Helena,  Montana 

My  commission  expires  Jan. 15,  1975 


***  ■>■:■***** 


•  S3 


STATE  OF  MONTANA       ) 
County  of  ) 

On  this  -'3   '  day  of  September,  1974,  before  ma  ^  /< . 
. .  .-  ..  /,  <  .f  .,-...<. ~L-  ,  a  Notary  Public  for  the  State  of 

Montana,  personally  appeared 

i  husband  and  wife,  known  to  me  to  be  the  persons  whoes 
names  are  subscribed  to  the  within  instrument  and  acknowledged 
to  me  that  thgy  executed  the  same. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  and 
affixed  my  Notarial  Seal  the  day  and  year  in  this  certificate 
first  above  written. 


.(NOTARIAL  SEAL) 


Notary  Public  for  the  State  of 
Montana 

Residing   at 

My  Commission  Expires   _^__Z^Hj: 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


IN  THE  DISTRICT  COURT  OF  THE  JUDICIAL  DISTRICT 

OF  THE  STATE  OF  MONTANA, 
IN  AND  FOR  THE  COUNTY  OF 

******** 

) 
) 

:  ) 


)   Cause  No.  I 

t 
t 


******** 


STATEMENT  OF  FULL  COMPENSATION  REQUIRED  TO 


SATISFY 


Unpaid  balance  as  of 
April  15,  1982 

Accrued  interest  at  8%  until 
October  7,  1982,  as  provided 
for  in  contract 

Estimated  rental  for  175  days 
@  $300  per  month 

Rental  for  holding  over  (per 
70-27-206  &  207,  MCA) 


(expenses  for  attendance 
at  trial 


CONTRACT 


Attorney's   expenses    for   prepara- 
tion  and   appearance 


(175  days 
9  $2.42 
per  day) 


(Treble  rent 
for  one  month) 

Final  costs 
for  1st  Trip 

$229.00 
148. 00 


Estimated 
Costs  for 
2nd    Trip 

$    70.00 
148.00 


Final   costs 
for    1st    Trip 


$105.57 
91.60 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1G 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 


<; 


Estimated 
Costs  for 

?nd  Tri n 


Insurance  on  house 

I  Real  Estate  Mart- 
surveiilance  and  witness 

Judge's  parking  ticket 

Attorney's  fee 

TOTAL  . 

Dated  this  (s>        day  of  Octobejr.  1982. 

i 


STATE  OF  MONTANA 
County  of 


) 


> 


,  being  first  duly  sworn,  deposes  and 
j 

says  : 

1.  He  is  the  attorney  for  Plaintiffs  in  the  above- 
entitled  action. 

2.  He  has  read  the  contents  of  the  foregoing  State- 
ment of  Full  Compensation  Required  to  Satisfy 

Contract,  and  he  knows  the  amounts  to  be  true  and  correct 
to  the  best  of  his  knowledge,  information  and  belief, 
/// 


29 
30 
31 

32 
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2 
3 

4 
5 
6 
7 
8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
24 
25 
26 
27 
28 
29 
30 
31 
32 


except  as  to  those  items  listed  •»«!  p>;t.ima ted .  and  he 
believes  them  to  be  accurate 


I 

Subscribed  and  sworn  to  before  me  this  day-of 

October,  1982.  V 


(Notarial  Seal) 


054  7W 


NOTARY  PUBLIC  FOR  THE  STATE  OF  MONTANA 
Residing  at:  Helena,  Montana  59601 
My  commission  expires: 
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4 
5 
G 

7 
a.  ■: 

9  IS 

II 

n 

12 

13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
2G 
27 
28 
29 
30 
31 
32 


IN  THE  DISTRICT  COURT  OF  THE  ;  JUDICIAL  DISTRICT 

OF  THE  STATE  OF  MONTANA,        jj^&r*, 
IN  AND  FOR  THE  COUNTY  OF 


'•G0 


;*^ 


Defendants. 


fe> 


•■■"'/.<. 


-•'/■ 


Cause  No. 


******** 


SUMMONS  ON  UNLAWFUL  DETAINER 


This  action  is  brought  to  recover  possession  of  real 
estate  originally  sold  pursuant  to  a  real  estate  agreement 
dated  September  13,  1974,  which  is  unlawfully  detained  hy 
Defendants,  :  and  _..   i,  after 

notice  by  certified  mail  has  been  served  upon  them  and 
their  attorneys  on  August  5,  1982,  in  accordance  with  the 


contract.   Plaintiffs, 


i  and 


,  seek 


to  recover  possession  of  the  property  and  recover  rental 
due  for  the  months  of  May,  June,  July,  August  and  Septem- 
ber 1982,  together  with  attorneys'  fees  and  costs  to  be 
determined  by  the  Court  as  provided  in  the  contract. 

TO  DEFENDANTS 
YOU  ARE  HEREBY  NOTIFIED  that  you  are  hereby  required  to 
appear  and  answer  before  September  16,  1982,  or  the  relief 
sought  in  the  Complaint  will  be  taken  against  you. 

The  return  day,  as  provided  by  Section  70-27-114, 
MCA,  is  September  16,     1982,  and  Plaintiffs  will  appear  at 
2:00  p.m.  of  said  day  to  procure  the  relief  sought  in  the 
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I 

2  Complaint,  a  copy  of  which  has  been  delivered  to  you  here- 

3  with  together  with  a  copy  of  this  Summons. 

4  WITNESS  my  hand  and  seal  of  this  court  this  day 

5  of  September,  1982. 

6 

7  of  Court 

3  I      (Court  Seal ) 

9 '  sy : 


Deputy  Clerk 


10 
11 
12 
13 

14  |      0492W 

15 

16 

17 

IS 

19 

20 

21  | 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 
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S49  CONTRACTS  ■ 

23-2-103.     Express  versus  implied  contracts. 
23-2-104.     Executed  versus  executory  contracts. 

Part   2  —  Parties 

26-2-201.  Who  may  contract. 

25-2-202.  Contracts  of  persons  entirely  without  understanding. 

23-2-203.  Contracts  of  persons  with  limited  understanding. 

23-2-204.  When  person  of  unsound  mind  cannot  disaffirm  contract. 

iS-2-205.  When  contract  for  benefit  of  third  person  may  be  enforced  by  him. 

23-2-206.  Assignment  of  nonnegotiable  written  contract. 

Part   3  —  Consent  in  General 

28-2-3'Jl  Essential  characteristics  of  consent. 

2%-2-302.  Effect  of  consent  which  is  not  free. 

23-2-303.  When  consent  is  mutual. 

23-2-304.  Ratification  of  contract  void  for  want  of  consent. 

Part   4  —  Circumstances  Which  Affect 
Validity  of  Apparent  Consent 

2S-2-401.  When  apparent  consent  not  free. 

28-2-402.  What  constitutes  duress. 

23-2-403.  What  constitutes  menace. 

23-2-404.  Kinds  of  fraud. 

2,-2-100.  W  nat  constitute?  actual  fraud. 

23-2-4%.  What  constitutes  constructive  fraud. 

28-2-407.  What  constitutes  undue  influence. 

2S-2-40C.  Kinds  of  mistake. 

28-2-409.  What  constitutes  mistake  of  fact. 

23-2  4i0.  What  constitutes  mistake  of  law. 

23  2  '11.  Vistake  of  foreign  laws  —  mistake  of  fact. 

Part   5  —  Communication  of  Consent 
Revocation  of  Proposal 

23-2-501.  How  consent  is  communicated. 

23-2-502.  When  consent  is  considered  fully  communicated. 

28-2-503.  Implied  acceptance. 

28-2-504.  Acceptance  to  be  absolute. 

Sections  23-2-5C5  through  28-2-510  reserved. 

23-2-511.  When  proposal  may  be  revoked. 

26-2-512.  how  proposal  revoked. 

Pert   6  —  Object  of  a  Contract 

2S-2-601.  Object  of  contract  defined. 

25  2-302.  Essential  characteristics  of  object. 

28-2-603.  When  contract  whoily  void. 

28-2-604.  When  contract  pertially  void. 

Part   7  —  Illegal  Objects  and  Provisions 

23-?-701.  What  is  unlawful. 

25-2-702.  Contracts  which  violate  policy  of  the  law  —  exemption  from  responsibility. 

23-2-703.  Contracts  in  restraint  of  trade  generally  void. 

25-2-704.  Exception  —  sale  of  goodwill  of  business. 

28-2-705.  Exception  —  dissolution  of  partnership. 

28-2-706.  Contracts  in  restraint  of  marriage  generally  void. 

28-2-707.  What  conditions  void. 

23-2-708.  Re^crair.ts  upon  le;'al  proceedings  void. 

23-2-709.  illegality  of  agreement  to  allow  another  person  to  confess  judgment,  accept  service  of 
process,  or  accept  default. 
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CONTRACTS  AND  OTHER  OBLIGATIONS  850 

Sections  23-2-710  through  28-2-720  reserved. 
28-2-721.     \'"|-.?n  provision  fixing  liquidated  damages  valid. 
25-2-722.     Contracts  for  personal  services  limited  to  two  years. 

Part    8  —  Consideration 

28-2-801.  What  constitutes  good  consideration. 

28-2  302.  Extent  to  which  existing  legal  or  moral  obligation  is  good  consideration. 

28  2-803.  Consideration  to  be  lawful  —  effect  of  illegality. 

28-2-804.  Written  instrument  presumptive  evidence  of  consideration. 

28-2-805.  Burden  of  proof  of  Want  of  consideration. 

Sections  28-2-306  through  28-2-810  reserved. 

28-2-811.  Applicability  of  rules  concerning  object  to  executory  consideration. 

23-2-812.  How  amount  of  executory  consideration  may  be  determined. 

23-2-813.  Determination  by  interested  party. 

28-2-814.  Effect  of  impossibility  of  designated  exclusive  method  of  determination. 

Part   9  —  Written  Contracts 

28-2-901.  When  contracts  may  be  oral. 

28-2-902.  Enforcement  of  contract  not  in  writing  through  fraud. 

2S-2-S03.  What  contracts  musi.  be  in  writing. 

"8-2-904.  Effect  of  written  contract  on  oral  agreements. 

28-2-905.  When  extrinsic  evidence  concerning  a  written  agreement  may  be  considered 

26-2-906.  When  written  contrart  takes  effect. 

2S-2-907.  Applicability  of  rules  concerning  transfers  in  general. 

Parts    10  through  14  reserved 

Part    15  —  Enforcement  of  Contracts 

23-2-1501.     When  successive  actions  on  same  contract  permitted. 

Part    16  —  Modification  of  Contracts 

26-2-16C1.  Alteration  of  oral  contract  by  parties. 

23-2-1602.  How  written  contract  may  be  altered  by  parties. 
Sections  K8-2-1603  through  28-2-1610  reserved. 

2S-2-1611.  When  written  contract  may  be  revised  by  court. 

28-2-1612.  P.-esumption  that  parties  intended  equitable  agreement. 

28-2-161.;..  Scope  of  court's  inquiry. 

28-2-1614.  Specific  enforcement  of  revised  contract. 

Part    17  —  Extinction  of  Contracts — Rescission 

23-2-1701.     How  contrart  extinguished. 

23-2-1702.     Extinction  of  written  contract  by  destruction  or  cancellation. 

28-2-1703.     Extinction    of  executory    obligations   of  contract   by   destruction,   cancellation,   or 
alteration. 
Sections  2S-2-1704  through  28-2-1710  reserved. 
28-2-171 1.     When  party  may  rescind. 

2&-2-1712.     When  stipulation  against  rescission  ineffective. 
28-2-1713.     How  rescission  accomplished. 
28-2-171-1.     When  rescission  may  be  adjudged. 
}.r  2-1715.     When  rescission  may  be  adjudged  for  mistake. 
2S  2-1'i  16.     Power  of  court  to  require  party  rescinding  to  do  equity. 
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Part   1 

General  Provisions 

28-2-101.  Contract  defined.  A  contract  is  an  agreement  to  do  or  not 
to  do  a  certain  thing. 

Historv:  «Cn.  Sec.  2090,  Civ.  C.  M95;  re-en.  Sec.  4965.  Rev.  C.  1907;  re-en.  Sec.  7467,  R.C.M. 
1921;  Ca!.  Civ.  C.  Sec.  1549;  Field  Civ.  C.  Sec.  741  re-en.  Sec.  7467,  R.C.M.  1935;  R.C.M.  1947, 
13-101. 

28-2-102.  Essential  elements  of  a  contract.  It  is  essential  to  the 
existence  of  a  contract  that  there  be: 

(1)  identifiable  parties  capable  of  contracting; 

(2)  their  consent;  .    ■. 

(3)  a  lawful  object;  and 

(4)  a  sufficient  cause  or  consideration. 

History:  En.  Sees.  2091,  2102,  Civ.  C.  1895;  re-en.  Sees.  4966,  4969,  Rev.  C.  1907;  re-en.  Sees. 
746-'?.  7471,  R.C.M.  1921;  Cal.  Civ.  C.  Sees.  1550,  1558;  Field  Civ.  C.  Sees.  745,  748;  re-en.  Sees. 
7468,  7471,  R.C.M.  1935;  R.C.M.  1947,  13-102,  13-203;  amd.  Sec.  11,  Ch.  117,  L.  1979. 

28-2-103.  Express  versus  implied  contracts.  A  contract  is  either 
express  or  implied.  An  express  contract  is  one  the  terms  of  which  are  stated 
in  words.  An  implied  contract  is  one  the  existence  and  terms  of  which  are 
manifested  by  conduct. 

Historv:  En.  Sees.  21S0,  2181,  21S2,  Civ.  C.  1895;  re-en.  Sees.  5012,  5013,  5014,  Rev.  C.  1907; 
re-en.  Seo.  7511.  75:5,  7516,  R.C.M.  1921;  Cal.  Civ.  C.  Sees.  1619,  1620,  1621;  Field  Civ.  C.  Sees. 
789,  790,  791;  re-er.  Sees.  7514,  7515.  7516,  R.C.M.  1935;  K.C.M.  1947,  13-601.  13-602,  13-603. 

28-2-10-4.  Executed  versus  executory  contracts.  An  executed  con- 
tract is  one  the  object  of  which  is  fully  performed.  All  others  are  executory. 

Historv:  F.n.  Sec.  2226,  Civ.  C.  1895;  re-en.  Sec.  5050,  Rev.  C.  1907;  re-en.  Sec.  7552,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  1661;  Field  Civ.  C.  Sec.  826;  re-en.  Sec.  7552,  R.C.M.  1935;  R.C.M.  1947. 

13-727. 


Part  2 
Parties 

2&-2-201.  Who  may  contract.  All  persons  are  capable  of  contracting 
except  minors,  personr,  of  unsound  mind,  and  persons  deprived  of  civil  rights. 
Minois  and  persons  cf  unsound  mind  have  only  such  capacity  as  is  defined 
by  this  part  28-10-104,  and  Title  41,  chapter  1. 

History:  En.  Sees.  2100,  2101,  Civ.  C.  1895;  re-en.  Sees.  4967,  4968,  Rev.  C.  1907;  re-en.  Sees. 
7469,  7470,  R.C.M.  1921;  Cal.  Civ.  C.  Sees.  1556,  1557;  Field  Civ.  C.  Sees.  746,  747;  re-tn.  Sees. 
7469,  7470,  R.C.M.  1935;  R.C.M.  1947,  13-201.  i3-202;  amd.  See.  12,  Ch.  117,  J,.  1979. 

28-2-202..   Contracts  of  persons  entirely  without  understanding. 

A  person  entirely  without  understanding  has  no  power  to  make  a  contract  of 
any  kind,  but  he  is  liable  for  the  reasonable  value  of  things  furnished  to  hirn 
necessary  for  his  support  or  the  support  of  his  family. 

Historv:  En.  Sec.  21,  Civ.  C.  1895;  re-en.  SiC.  3595.  Rev.  C.  1907;  re-en.  See.  5683.  R.C.M.  1921; 
Cs!.  Civ.  c.  Sec.  38;  r?-cn.  Sec.  5683,  S.C.M.  1935;  r^-en.  Sec.  5683,  R.C.M.  1935;  R.C.M.  1947, 
64-110. 


154 


28-2-203  CONTRACTS  AND  OTHER  OBLIGATIONS  852 

28-2-20'J.     Contracts  of  persons  with  limited  understanding.  A 

conveyance  or  other  contract  of  a  person  of  unsound  mind  but  not  entirely 
without  understanding,  made  before  his  incapacity  has  been  judicially  deter- 
mined, is  subject  to  rescission  as  provided  in  part  17  of  this  chapter. 

History:  En.  Sec.  22,  Civ.  C.  1895;  re-en.  Sec.  3596,  Rev.  C.  1907;  re-en.  Sec.  5684,  R.C.M.  1921; 
Cal.  Civ.  C.  Sec.  39;  Field  Civ.  C.  Sec.  21;  re-en.  Sec.  5684,  R.C.M.  1935;  R.C.M.  1947,  64-111. 

28-2-204.  When  person  of  unsound  mind  cannot  disaffirm  con- 
tract. A  person  of  unsound  mind  cannot  disaffirm  a  contract,  otherwise 
valid,  to  pay  the  reasonable  value  of  things  necessary  for  his  support  or  that 
of  his  family,  entered  into  by  him  when  not  under  the  care  of  a  parent  or 
guardian  able  to  provide  for  him  or  them. 

llbtory:  En.  Sec.  19,  Civ.  C.  1895;  re-en.  Sec.  3593,  Rev.  C.  1907;  re-en.  Sec.  5S81,  R.C.M.  1921; 
Cal.  Civ.  C.  Sec.  36;  Field  Civ.  C.  Sbc.  18;  re-en.  Sec.  5681,  R.C.M.  1935;  R.C.M.  1947,  64-10S(part). 

2S-2-205.  When  contract  for  benefit  of  third  person  may  be 
•inforced  by  him.  A  contract  made  expressly  for  the  benefit  of  a  third 
person  may  be  enforced  by  him  at  any  time  before  the  parties  thereto  rescind 
it. 

History:  En.  S*c.  2103,  Civ.  C.  1£95;  rc-tii.  Sec.  4970,  Rev.  C.  1907;  re-en.  Sec.  7472,  R.C.M. 
192!;  Cai.  Civ.  C.  Sec.  1559;  Field  Civ.  C.  Sec.  749;  re-en.  Sec.  7472,  R.C.M.  1535;  R.C.M.  1947, 
13-204. 

28-2-206.  Assignment  of  nonnegotiable  written  contract.  A  non- 
negotiable  written  contract  for  the  payment  of  money  or  the  deliver}  of  per- 
sona! property  may  be  transferred  by  endorsement  the  same  as  a  negotiable 
instrument.  Such  endorsement  transfers  all  the  rights  of  the  assignor  under 
the  contract  to  the  assignee,  subject  to  all  equities  and  defenses  existing  in 
favor  of  the  maker  at  the  time  of  the  endorsement  or  arising  before  notice 
of  the  assignment  is  received  by  him. 

History:  En.  Sec.  19S2.  Civ.  C.  1895;  re-en.  Sec.  4913,  Rev.  C.  1907;  re-en.  Sec.  7415,  R.C.M. 
192i:  Cal.  Civ.  C.  Sec.  1459;  rc-en.  Sec.  7415,  R.C.M.  1935;  R.C.M.  1947,  58-303;  amd.  Sec.  13,  Ch. 
117,  L.  1979. 


Part  3 
Consent  in  General 

38-2-801.  Essential  characteristics  of  consent.  The  consent  of  the 
parties  to  a  contract  must  be: 

(1)  free; 

(2)  mutual;  and 

(3)  communicated  by  each  to  the  other. 

History:  En.  Sec.  2U0,  Civ.  C.  1895;  re-en.  Sec.  4971,  Rev.  C.  1907;  re-en.  Sec.  7473,  R.C.M. 
1521;  Cai.  Civ.  C.  Sec  1555;  Field  Civ.  C.  Sec.  750;  re-en.  Sec.  7473.  R.C.M.  1935;  R.C.M.  1947, 
13-301. 

28-2-302.  Effect  of  consent  which  is  not  free.  A  consent  which  is 
not  free  is  nevertheless  not  absolutely  void  but  may  be  rescinded  by  the  par- 
ties in  the  maimer  prescribed  by  part  17  of  this  chapter. 

Mo, on:  En.  Sec.  2!li,  Civ.  C.  1895;  ro-cn.  Sec.  4972,  R*».  C.  1907;  re- en.  Sec.  7474,  R.C.M. 
1921;  Cal.  C„.  C.  Sec.  lf>66:  Fi-ld  Civ.  C.  Sec.  751;  re-en.  Sec.  7474.  R.C.M.  1935,  R.C.M.  1947, 
!  3-302. 
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28-2-303.  When  consent  is  mutual.  Consent  is  not  mutual  unless  the 
parties  e.!l  agree  upon  the  same  thing  in  the  same  sense,  but  in  certain  cases 
defined  by  chapter  3,  they  are  to  be  deemed  so  to  agree  without  regard  to 

the  fact. 

History:  En.  Sec.  2125,  Civ.  C.  1895;  rc-en.  Sec.  4986,  Rev.  C.  1907;  re-en.  Sec.  7488,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  1580;  Field  Civ.  C.  See.  765;  re-en.  Sec.  74S8,  R.C.M.  1935;  R.C.M.  1917, 
13-316. 

28-2-304.  Ratification  of  contract  void  for  want  of  consent.  A 
contract  which  is  voidable  solely  for  want  of  due  consent  may  be  ratified  by 
a  subsequent  consent. 

History:  En.  Sec.  2133,  Civ.  C.  1895;  re-cn.  Sec.  4994,  Rev.  C.  1907;  re-en.  Sec.  7496,  R.C.M. 
1921;  Cal.  Ci*.  C.  Sec.  1588;  Field  Civ.  C.  Sec.  773;  re-en.  Sec.  7496,  R.C.M.  1935;  R.C.M.  1947, 
13-224. 


Part  4 

Circumstances  Which  Affect  Validity 
of  Apparent  Consent 

28-2-401.  When  apparent  consent  not  free.  (1)  An  apparent  con- 
sent is  not  real  or  free  when  obtained  through: 

(a)  duress; 

(b)  menace; 

(c)  fraud; 

(d)  undue  influence;  or 

(e)  mistake. 

(2)  Consent  is  deemed  to  have  been  obtained  through  one  of  the  causes 
mentioned  in  subsection  (1)  only  when  it  would  not  have  been  given  had 
such  cause  not  existed. 

History:  En.  Sees.  2112,  2113,  Civ.  C.  1895;  re-en.  Sees.  4973,  4974,  Rev.  C.  1907;  re-en.  Sees. 
7475.  7176,  R.C.M.  1921;  Cal.  Civ.  C.  Sees.  1567,  1568;  Field  Civ.  C  Sees.  752,  753;  re-en.  Sees. 
7475,  7476,  R.C.M.  1935;  R.C.M.  1947,  13-303.  13-304. 

28-2-402.     What  constitutes  duress.  Duress  consists  in: 

(1)  unlawful  confinement  of  the  person  of  the  party,  of  the  husband  or 
wife  of  such  party,  or  of  an  ancestor,  descendant,  or  adopted  child  of  such 
party,  husband,  or  wife; 

(2)  unlawful  detention  of  the  property  of  any  such  person;  or 

(3)  confinement  of  such  person,  lawful  in  form  but  fraudulently  obtained 
or  fraudulently  made  unjustly  harassing  or  oppressive. 

History:  En.  Sec.  2114,  Civ.  C.  1895;  r.~en.  Sec.  4975,  Rev.  C.  1907;  re-en.  Sec.  7477,  R.C.M. 
1921;  Cal  Civ.  C.  Sec.  1569;  Field  Civ.  C.  Sec.  754;  re-en.  Sec.  7477,  R.C.M.  1935;  R.C.M.  1917, 
13-305. 

28-2-403.     What  constitutes  menace.  Menace  consists  in  a  threat  of: 

(1)  such  duress  as  is  specified  in  subsections  (1)  and  (3)  of  28-2-402; 

(2)  unlawful  and  violent  injury  to  the  person  or  property  of  any  such 
person  in  circumstances  described  in  28-2-402;  or 

(3)  injury  co  the  character  of  any  such  person. 

History:  En.  Sec.  2115,  Civ.  C.  1895;  re-en.  Sec.  4976,  Rev.  C.  1907;  re-en.  Sec.  7478,  R.C.M. 
1921:  Cal.  Civ.  C.  Sec.  1570;  Field  Civ.  C.  Sec  755;  re-en.  Sec.  7478,  R.C.M.  1935;  R.C.M.  1947, 
13-306;  ami.  Sec.  14,  Ch.  117,  L.  1979. 


156 


28-2-404  CONTRACTS  AND  OTHER  OBLIGATIONS  851 

28-2-40%.  Kinds  of  fraud.  Fraud  is  either  actual  or  constructive.  Actu- 
al fraud  is  always  a  question  of  fact. 

Kisior-,:  En.  Sees.  2116,  2119,  Civ.  C.  1895;  re-en.  Sees  4977,  4980,  «ev.  C.  1907;  re-rn.  Sees. 
7479,  7482,  R.C.M.  1921:  Oil.  Civ.  C.  Sees.  157],  1574;  Field  Civ.  C.  Sees.  756,  759;  re-en.  Sees. 
7479,  74;i2,  R.C.M.  1935;  R.C.M.  1947,  13-307,  13-310. 

23-2-405.  What  constitutes  actual  fraud.  Actual  fraud,  within  the 
meaning  of  this  part,  consists  in  any  of  the  following  acts  committed  by  a 
party  to  the  contract  or  with  his  connivance  with  intent  to  deceive  another 
party  thereto  or  to  induce  him  to  enter  into  the  contract: 

(1)  the  suggestion  as  a  fact  of  that  which  is  not  true  by  one  who  does  not 
believe  it  to  be  true; 

(2)  the  positive  assertion,  in  a  manner  not  warranted  by  the  information 
of  the  person  making  it,  of  that  which  is  not  true,  though  he  believes  it  to 
be  true, 

(3)  the  suppression  of  that  which  is  true  by  one  having  knowledge  or 
belief  of  the  fact; 

(4)  a  promise  made  without  any  intention  of  performing  it;  or 

(5)  any  other  act  fitted  to  deceive. 

Hiifo.-y:  Eli.  See.  2117,  Civ.  C.  1895;  re-en.  Sec.  4978,  Ret.  C.  1907;  re-en.  Sec.  7480,  R.C.M. 
1921;  Cal.  Civ.  C.  See.  1572;  Field  Civ.  C.  Sec.  757;  re-en.  Sec.  7480,  R.C.M.  19!<5;  R.C.M.  1947, 
1.3  303. 

'20-2-406".  What  constitutes  constructive  fraud.  Constructive  fraud 
consists  in: 

(1)  any  breach  of  duty  which,  without  an  actually  fraudulent  intent,  gains 
an  advantage  to  the  person  in  fault  or  anyone  claiming  under  him  by  mis- 
leading another  to  his  prejudice  or  to  the  prejudice  of  anyone  claiming  under 
him;  oc 

(2)  any  such  act  or  omission  as  the  law  especially  declares  to  be  fraud- 
ulent, without  respect  to  actual  fraud. 

Hisi„rv:  Vn.  Set.  21  IS,  Civ.  C.  1895;  re-en.  Sec.  4979,  Rev.  C.  1907;  re-en.  Sec.  74S!.  R.C.M. 
i92i;  Oil.  Civ.  C.  Sec.  1573;  Field  Civ.  C.  Sec.  758;  re-en.  Sec.  7481,  R.C.M.  1935;  R.C.M.  1947, 
13-309. 

28-2-407.  What  constitutes  undue  influence.  Undue  influence  con- 
sists in: 

(1)  the  use  by  one  in  whom  a  confidence  is  reposed  by  another  or  who 
holds  a  real  or  apparent  authority  over  him  of  such  confidence  or  authority 
for  the  purpose  of  obtaining  an  unfair  advantage  over  him; 

(2)  taking  an  unfair  advantage  of  another's  weakness  of  mind;  or 

(3)  taking  a  grossly  oppressive  and  unfair  advantage  of  another's  necessi- 
ties or  distress. 

Sftitory:  Er..  Sec.  2120,  Civ.  C.  1895;  re-en.  Sec.  4981,  Rev.  C.  1907;  re-en.  Stc.  7483,  R.C.M. 
!9ii;  Cr'l.  Civ.  C.  Sec.  1575;  Field  Civ.  C.  Sec.  760;  re-en.  Sec.  7483,  R.C.M.  1935;  R.C.M.  1947, 
13-311. 

28-2-40S.     Kinds  of  mistake.  Mistake  may  be  either  of  fact  or  law. 

History:  Ex  S?c.  2121,  Civ.  C.  1895;  re-en.  Sec.  4982,  Rev.  C.  1907;  re-en.  S*:.  7484,  R.C.M. 
1321:  Cr'l.  Civ.  C.  See.  1576;  Field  Civ.  C.  Sec.  761;  rc-en.  Sec.  7484,  R.C.M.  1935;  R.C.M.  1947, 
13-312. 

28-2-409.  What  constitutes  mistake  of  fact.  Mistake  of  fact  is  a 
mistake  no-  caused  by  the  neglect  of  a  legal  duty  on  the  part  of  the  person 
making  the  m.'stake  and  consisting  in: 
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(1)  an  unconscious  ignorance  or  forgetfulness  of  a  fact,  past  or  present, 
material  to  the  contract;  or 

(2)  belief  in  the  present  existence  of  a  thing  material  to  the  contract 
which  does  net  exist  or  in  the  past  existence  of  such  a  thing  which  has  not 

existed. 

MIstor):  Li.  Set.  2122,  Civ.  C.  1895;  re-en.  Sec.  4983,  Rev.  C.  1907;  re-en.  Sec.  7485.  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  1577;  Field  Civ.  C.  Sec.  762;  re-en.  Sec.  7485,  R.C.M.  1933;  R.C.M.  1947, 
13-313. 

28-2-410.  What  constitutes  mistake  of  law.  Mistake  of  law  consti- 
tutes a  mistake,  within  the  meaning  of  this  part,  only  when  it  arises  from: 

(1)  a  misapprehension  of  the  law  by  all  parties,  all  supposing  that  they 
knew  and  understood  it  and  all  making  substantially  the  same  mistake  as  to 
the  law;  or 

(2)  a  misapprehension  of  the  law  by  one  party  of  which  the  others  are 
aware  at  the  time  of  contracting  but  which  they  do  not  rectify. 

HisSory:  En.  Sec.  2123,  Civ.  C.  1895;  re-en.  Sec.  4934,  Rev.  C.  1907;  re-en.  Sec.  7-186,  R.C.M. 
mi;  Cal  Civ.  C.  Sec.  1578;  Field  Civ.  C.  Sec.  763;  re-sn.  Sec.  7486,  R.C.M.  1935;  R.C.M.  1947, 
13-3!  -S. 

|   i 

28-2-411.  Mistake  of  foreign  laws  —  mistake  of  fact.  Mistake  of 
foreign  laws  is  ?.  mistake  of  fact. 

Ki^torv:  En.  Sec.  2124.  Ci».  C.  1895;  rc-en.  Sec.  49K5.  Rev.  C.  1907;  re-en.  Sec.  7487,  )l.C.M. 
1971;  Cal.  Civ.  C.  Sec.  1579;  Field  Civ.  C.  Sec.  764;  re-en.  Sec.  7487,  R.C.M.  1935;  Xi.C.M.  1947, 
13-315. 

. 

Part  5 
Communication  of  Consent  —  Revocation  of  Proposal 

28-2-501.  Hew  consent  is  communicated.  (1)  Consent  can  be  com- 
municated with  effect  only  by  some  act  or  omission  of  the  party  contracting 
by  which  he  intends  to  communicate  it  or  which  necessarily  tends  to  such 
communication. 

(2)  If  a  proposal  prescribes  any  conditions  concerning  the  communication 
of  its  acceptance,  the  proposer  is  not  bound  unless  they  are  conformed  to; 
but  in  other  cases,  any  reasonable  and  usual  mode  in  conformity  with  subsec- 
tion (I)  may  be  adopted. 

History:  F.r*.  S:cs.  2126,  2!27,  Ci*.  C.  1895;  re-en.  Sees  4937,  4988,  Rev.  C.  1907;  re-en.  Sees. 
7^°,  74V0,  P.C.M.  l?2i:  Cal.  Civ.  C.  Sees.  158i,  1532;  Field  Civ.  C.  Sees.  766,  767;  re-en.  Sees. 
7439.  7490.  R.C.M.  1935;  R.C.M.  1947,  13-317,  13-318;  anid.  Sec.  15,  Ch.  117,  L.  1979. 

23-2-502.  When  consent  is  considered  fully  communicated.  Con: 
sent  is  considered  10  be  fully  communicated  between  the  parties  as  soon  as 
the  party  accepting  a  proposal  has  put  his  acceptance  in  the  course  of  trans- 
mission to  the  proposer  in  conformity  with  28-2-501. 

History:  En.  S.-c.  2123,  Civ.  C.  1895;  re-en.  Sec.  4989,  Rev.  C.  1907;  re-en.  Sec.  7491,  R.C.M. 
1921;  Cal.  C'.v.  C.  Sec.  1533;  Fieid  Civ.  C.  Sec.  768;  re-en.  Sec.  7491,  R.C.M.  1935;  R.C.M.  !9'i7, 
Ii-3S!);  ainJ.  Sec.  16.  Ch,  I!7.  L.  1979. 

2S-2-503.  Implied  acceptance.  (1)  Performance  of  the  conditions  of 
z  proposal  or  the  acceptance  of  the  consideration  offered  with  a  proposal  is 
an  acceptance  of  the  proposal. 
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.  (V.  .A  voluntary  acceptance  of  the  benefit  of  a  transaction  is  equivalent  to 
a  consent  to  all  the  obligations  arising  from  it,  so  far  os  the  facts  are  known 
or  ough:  to  be  known  tc  the  person  accepting. 

History:  tn.  Sees.  2)29.  2134,  Ci*.  C.  1895;  re-en.  Sec?.  4990,  4995,  Rev.  C.  190"";  re-cn  Sec, 
74"):,  7497,  R.C.M.  1921;  Cal.  Civ.  C.  Sees.  1584,  1589;  Field  Civ.  C.  Sees.  769,  774;  re-en.  Sees 
7492,  74';*,  R.C.M.  1935;  R.C.M.  1947,  13-320,  13-325. 

28-2-504.  Acceptance  to  be  absolute.  An  acceptance  must  be  abso- 
lute and  unqualified  or  must  include  in  itself  an  acceptance  of  that  character 
which  the  proposer  can  separate  from  the  rest  and  which  will  bind  the  person 
accepting.  A  qualified  acceptance  is  a  new  proposal. 

t-iiilor):  En.  Sec.  2130,  Civ.  C.  1895;  re-en.  Sec.  4991,  Rev.  C.  1907;  re-en.  Sec.  7493,  R.C.M. 
1921.  Ca!.  Civ.  C.  Sec.  1585;  Field  Civ.  C.  Sec.  770;  re-en.  Sec.  7493,  R.C.M.  1935;  R.C.M.  1947, 
13-321;  an-d.  Sec.  17,  Ch.  117,  L.  1979. 

23-2-505  through  28-2-510  reserved. 

23-2-511.  When  proposal  may  be  revoked.  A  proposal  may  be 
revoked  at  any  time  before  its  acceptance  is  communicated  to  the  proposer, 
but  not  afterwards. 

History.  En.  Sec.  2131,  Civ.  C.  1895;  re-en.  Sec.  4992,  Rev.  C.  1907;  re-en.  Sec.  7494,  R.C.M. 
1521;  Ca!.  Civ.  C.  Sec.  1586;  Field  Civ.  C.  Sec.  771;  re-en.  Sec.  7494,  R.C.M.  1935;  R.C.M.  1947, 

13-322. 

28-2-512.     Hew  proposal  revoked.  A  proposal  is  revoked  by: 

(I)  the  communication  of  notice  of  revocation  by  the  proposer  to  the 
other  party  in  the  manner  prescribed  by  28-2-501  and  28-2-502  before  his 
acceptance  has  been  communicated  to  the  former; 

^2)  the  lspse  of  the  time  prescribed  in  such  proposal  for  its  acceptance  or, 
if  no  time  is  uo  prescribed,  the  lap^e  of  a  reasonable  time  without  communi- 
cation of  the  acceptance; 

(S)  the  failure  of  the  acceptor  to  fulfill  a  condition  precedent  to  accep- 
tance; or 

(■",)     the  death  or  serious  mental  illness  of  the  proposer. 

History:  Hn.  Sec.  2132,  Civ.  C.  1895;  re-en.  Sec.  4993,  Rev.  C.  1907;  re-en.  Sec.  7495.  R.C.M. 
1*21;  Ca'.  Civ.  C.  S;c.  J5S7;  Field  Civ.  C.  Sec.  772;  re-en.  Sec.  7495,  R.C.M.  1935.  R.C.M.  1947, 
13-323-  amd.  Sec   18.  Ch.  117.  L.  1979. 

Part  6 
Object  of  a  Contract 

28-2-601.  Object  of  contract  defined.  The  object  of  a  contract  is  the 
thing  which  it  is  agreed  on  the  part  of  the  party  receiving  the  consideration 
ro  do  or  not  to  do. 

History,  to.  Sec.  2150,  Civ.  C.  1895;  re-en.  Sec.  4996,  Rev.  C.  1907;  re-en.  Sec.  7493.  R.C.M. 
.'•»>:;  Cr...  C>».  C.  Sc-c.  1595;  Field  Civ.  C.  Sec.  775;  re-en.  Sec.  7498,  R.C.M.  1935;  R.C.M.  19J7, 
M-48S. 

£8-2-602,  Essential  characteristics  of  object.  The  object  of  the 
contract  mui:t  be  lawful  when  the  contract  is  made  and  possible  and  ascer- 
tainable by  the  time  the  contract  is  to  be  performed.  Everything  is  deemed 
Kossibia  except  that  which  is  impossible  in  the  nature  of  things. 

tthtorr:  L.;.  StCS.  2151,  2152,  Civ.  C.  1895;  re-en.  Sees.  4997.  4993,  Rev.  C.  1907;  re  en.  Sees. 
7.J9S-,  75O0,  R.C.M.  1921;  Cal.  Civ.  C.  Sees.  1596,  1597;  Field  Civ.  C.  Sees.  776,  777;  re-en.  Sees. 
"i^,  JM.Hi.  K.C.M.  1535;  R.C.M.  1S47,  13-4(i2,  13-403. 
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28-2-803.  When  contract  wholly  void.  Where  a  contract  lias  but  a 
single  object  and  such  object  is  unlawful,  whether  in  whole  or  in  part,  or 
wholly  impossible  of  performance  or  so  vaguely  expressed  as  to  be  wholly 
unascertainable,  the  entire  contract  is  void. 

History:  En.  Sec.  2153,  Civ.  C.  1895;  re-en  Sec.  4999,  Rev.  C.  1907;  re-en.  Sec.  7501,  R.C.M. 
1921:  Cal.  Civ.  C.  Sec.  1598;  Field  Civ.  C.  Sec.  778;  re-en.  Sec.  7501.  R.C.M.  1935;  R.C.M.  1947, 
1  J--J04. 

28-2-604.  When  contract  partially  void.  Where  a  contract  has 
several  distinct  objects  of  which  one  at  least  is  lawful  and  one  at  least  is 
unlawful,  in  whole  or  in  part,  the  contract  is  void  as  to  the  latter  and  valid 
as  to  the  rest. 

History:  En.  Sec.  2354,  Civ.  C.  1895;  re-en.  Sec.  5000,  Rev.  C.  1907;  re-en.  Sec.  7502,  P..C.M. 
1921;  Cal.  Civ.  C.  Sec.  1599;  Field  Civ.  C.  Sec.  779;  re-en.  Sec.  7502,  R.C.M.  1935;  R.C.M.  1947, 
1J-4C5. 


Part  7 
Illegal  Objects  and  Provisions 

28-2-701.     What  is  unlawful.  That  is  not  lawful  which  is: 

(1)     contrary  to  an  express  provision  of  law; 

(21  contrary  to  the  policy  of  express  law,  though  not  expressly  prohibited; 
or 

Col     otherwise  contrary  to  good  morals. 

History:  E.i.  Sec.  2240,  Civ.  C.  1895;  re-en.  Sec.  5051,  Rev.  C.  1907;  re-en.  Sec.  7553,  R.C.M. 
'.9x1;  Cal.  Civ.  C.  Sec.  1667;  Field  Civ.  C.  Sec.  827;  re-en.  Sec.  7553,  R.C.M.  1935;  R.C.M.  1947, 
13-801. 

28-2-702.  Contracts  which  violate  policy  of  the  law  —  exemp- 
tion from  responsibility.  Ail  contracts  which  have  for  their  object, 
directly  or  indirectly,  to  exempt  anyone  from  responsibility  for  his  own  fraud. 
for  willful  injury  to  the. person  or  property  of  another,  or  for  violation  of  law, 
whether  willful  or  negligent,  are  against  the  policy  of  the  law. 

History:  En.  Sec.  2241,  Civ.  C.  1895:  re-en.  Sec.  5052,  Rev.  C.  1907;  re-en  Sec.  7554,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  1668;  Field  Civ.  C.  Sec.  828;  re-en.  Sec.  7554,  R.C.M.  1935;  R.C.M.  1947, 
13-802. 

28-2-703.  Contracts  in  restraint  of  trade  generally  void.  Any 
contract  by  which  anyone  is  restrained  from  exercising  a  lawful  profession, 
trade,  or  business  of  any  kind,  otherwise  than  is  provided  for  by  28-2-704  or 
28-2-705,  is  to  that  extent  void. 

Hi.-!orv:  En.  Ser.  2x46.  Civ.  C.  1895;  re-en.  Sec.  5057,  Rev.  C.  1907:  re-en.  Sec.  7559,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  1673;  Field  Civ.  C.  Sec.  833;  re-en.  Sec.  7559,  R.C.M.  1915;  R.C.M.  1947, 
13-807. 

28-2-704.  Exception  —  sale  of  goodwill  of  business.  One  who  sells 
the  goodwill  of  a  business  may  agree  with  the  buyer  to  refrain  from  carrying 
on  a  similar  business  within  a  specified  county,  city,  or  part  thereof  so  long 
as  the  buyer  or  any  person  deriving  title  to  the  goodwill  from  him  carries  on 
a  'ike  business  therein. 

,H'..s'or>:.  Eh.  Sec.  2247.  Civ.  C.  1895;  re-en.  Sec.  5058.  Rev.  C.  1907;  re-en.  Sec.  7560,  R.C.M. 
y-Jl\;  Cal   Civ.  C.  Sec.  1674;  Field  Civ.  C.  Sec.  834;  re-en.  Sec.  7560,  R.C.M.  1935;  R.C.M.  1947, 

:  3-so8 
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23-2-705.  Exception  —  dissolution  of  partnership.  Partners  may 
upon  or  in  anticipation  of  a  dissolution  of  the  partnership,  agree  that  none 
of  them  wdl  carry  on  a  similar  business  within  the  same  city  or  town  where 
the  partnership  business  has  been  transacted  or  within  a  specified  part 
thereof. 

History:     En.  Sec.  2248,  Civ.  C.  1895;  re-en.  Sec.  5059,  Rev.  C.  1907;  re-en.  Sec.  7561    RCM 
13-809  °"  ^^   l675:  FiC,'J  C'V'  C  SeC"  835;  re"e"'  SeC'  ?561'  RCM-  I935:  RC'^-  194^ 

28-2-706.     Contracts    in   restraint   of  marriage    generally   void 

Every  contract  in  restraint  of  the  marriage  of  any  person  other  than  "a  minor 

IS  VOiO. 

"ist?.r>,:  J1"'  f"-  2249<  Civ-  C-  ,895:  "-««•  Sec.  5060,  Re».  C.  1907;  re-en.  Sec.  7562    RCM 
921;  Cal.  Civ.  C.  Sec.  1676;  Field  Civ.  C.  Sec.  836;  re-en.  Sec.  7562,  R.C.M.  1935;  R.C.M.  1947 

2S-2-707.  What  conditions  void.  A  condition  in  a  contract  the  fulfill- 
ment of  which  is  impossible  or  unlawful  within  the  meaning  of  part  6  and 
this  part  or  which  is  repugnant  to  the  nature  of  the  interest  created  by  the 
contract  is  void. 

.o^'^V  JF""  ?6o  1957-  Gv'  C  ,895:  rc"en-  Sec-  4905'  Kev"  C  1907:  —*■  ?ec.  7407,  R.C.M 
««!;  Ol.  Civ.  C.  Sec.  1441:  Field  Civ.  C.  Sec.  683;  re-en.  Sec.  7407,  R.C.M.  1935-  R.C.M  !947' 
Sv-211;  aniJ.  Sec.  19,  Ch.  117.  L.  1979.  '  ' 

28-2-708.  Restraints  upon  legal  proceedings  void.  Every  stipu- 
lation or  condition  in  a  contract  by  which  any  party  thereto  is  restricted  from 
enforcing  his  rights  under  the  contract  by  the  usual  proceedings  in  the  ordi- 
nary tribunals  or  which  limits  the  time  within  which  he  may  thus  enforce  his 
rights  is  void. 

.  'I'}*""*: ,   ^;K'  224S<   CiK  C  I89S:  re-™-  Sec.  5056,  Rev.  C.  1907;  re-en.  Sec.  7558,  R.C.M 
till,  riel.l  Civ.  C.  Sec.  832;  re-en.  Sec.  7558,  R.C.M.  1935;  R.C.M.  1947,  13-806. 

28-2-709.  Illegality  of  agreement  to  allow  another  person  to 
confess  judgment,  accept  service  of  process,  or  accept  default.  (1) 
No  contract  in  writing  by  which  any  promise  to  pay  money  is  created  shall 
contain  any  provision  either  empowering  any  person  to  enter  judgment  by 
confession  against  any  party  to  the  contract  or  empowering  any  person  as  the 
agent  of  any  party  to  the  contract  to  either  confess  judgment,  accept  service 
of  process,  or  consent  on  behalf  of  such  party  to  the  entry  of  his  default  in 
anj  proceeding  in  court  upon  such  contract.  Every  such  provision  in  any  such 
contract  shall  be  illegal  and  void  and  shall  be  unenforceable  in  the  courts  of 
th;*  state  against  any  party  to  such  contract. 

i.2)  The  terra  "contract",  as  used  in  this  section,  shall  include  all  writings 
executed  contenporaneously  with  and  constituting  a  part  of  the  same  trans- 
action, whether  such  writings  be  negotiable  or  nonnegotiable  in  form. 

ifc-tory:     Ei>.  Jec.  I,  Ch.  197,  L.  1935;  re-en.  Sec.  7562.1,  R.C.M.  1935;  R.C.M.  1947,  13-811. 

28-2-710  through  28-2-720  reserved. 

28-2-721.  When  provision  fixing  liquidated  damages  valid.  (1) 
Every  contract  by  which  the  amount  of  damage  to  be  paid  or  other  compen- 
sation to  be  made  for  a  breach  of  an  obligation  is  determined  in  anticipation 
Lheieoi  is  to  that  extent  void,  except  as  expressly  provided  in  subsection  (2). 


I'^riir-!"  -ufl*«"r— r* 
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(2)  The  parties  to  a  contract  may  agree  therein  upon  an  amount  which 
shall  be  presumed  to  be  an  amount  of  damage  sustained  by  a  breach  thereof 
when,  from  the  nature  of  the  case,  it  would  be  impracticable  or  extremely 
difficult  to  fix  the  actual  damage. 

History:  En.  Sees.  2243,  2244,  Ci>.  C.  1895;  re-en.  Sees.  5054,  5055,  Rev.  C.  1907;  re-en  Sees 
7556,  7557,  R.C.M.  1921;  Cal.  Civ.  C.  Sees.  1670.  1671;  Field  Civ.  C.  Sees.  830,  831-  re-en  S-es' 
7556,  7557,  R.C.M.  1935;  R.C.M.  1947,  13-804,  13-S05. 

28-2-722.     Contracts  for  personal  services  limited  to  two  years. 

A  contract  to  render  personal  services  cannot  be  enforced  against  the 
employee  beyond  the  term  of  2  years  from  the  commencement  of  service 
under  it,  but  if  the  employee  voluntarily  continues  his  service  under  it 
beyond  that  time,  the  contract  may  be  referred  to  as  affording  a  presumptive 
measure  of  the  compensation. 

History:  En.  Sec.  2675,  Civ.  C.  1895;  re-en.  Sec.  5258,  Rev.  C.  1907;  re-en.  Sec.  7773,  R.C.M 
1921;  Cal.  Civ.  C.  Sec.  1980;  Field  Civ.  C.  Sec.  1013;  re-en.  Sec.  7773,  R.C.M.  1935-  RCM  1947 
41-206;  amd.  Sec.  20,  Ch.  117,  L.  1979. 


Part  8 
Consideration 

28-2-801.  What  constitutes  good  consideration.  Any  benefit  con- 
ferred or  agreed  to  be  conferred  upon  the  promisor  by  any  other  person,  to 
v/hich  the  promisor  is  not  lawfully  entitled,  or  any  prejudice  suffered'  or 
agreed  to  be  suffered  by  such  person,  other  than  such  as  he  is  at  the  time 
of  consent,  lawfully  bound  to  suffer,  as  an  inducement  to  the  promisor  is  a 
good  consideration  for  a  promise. 

History:  En.  Sec.  2160,  Civ.  C.  1895;  re-en.  Sec.  5001,  Rev.  C.  1907;  re-en.  Sec.  7503,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  1605;  Field  Civ.  C.  Sec.  780;  re-en.  Sec.  7503,  R.C.M.  1935;  R.C.M.  1947^ 

28-2-802.  Extent  to  which  existing  legal  or  moral  obligation  is 
good  consideration.  An  existing  legal  obligation  resting  upon  the  promisor, 
a  moral  obligation  originating  in  some  benefit  conferred  upon  the  promisor,' 
or  prejudice  suffered  by  the  promisee  is  also  a  good  consideration  for  a  prom- 
ise to  an  extent  corresponding  with  the  extent  of  the  obligation,  but  no  fur- 
ther or  otherwise. 

Hiitory:  En.  Sec.  2161,  Civ.  C.  1895;  re-en.  Sec.  5002,  Rev.  C.  1907;  re-en.  Sec.  7504,  RCM 
1921:  Ca!.  Cir.  C.  Sec.  1606;  Field  Civ.  C.  Sec.  78i;  re-en.  Sec.  7504,  K.C.M.  1933;  RCM  1947 
13-502. 

28-2-S03.     Consideration  to  be  lawful  —  effect  of  illegality.  The 

consideration  of  a  contract  must  be  lawful  within  the  meaning  of  28-2-701. 
If  any  part  of  a  single  consideration  for  one  or  more  objects  or  of  several  con- 
siderations for  a  single  object  is  unlawful,  the  entire  contract  is  void. 

Histwy:  En.  Sees.  2162.  2163,  Civ.  C.  1S55:  re-en.  Sees.  5003,  5004,  Rev.  C.  1907-  re-en  Sees 
•7505.  7506,  R.C.M.  1921;  Cal.  Civ.  C.  Sees.  1607.  1608;  Field  Civ.  C.  Sees.  782,  783;  re-en.  Sec.  7\>s 
75"J6,  R.C.M.  19;.5;  R.C.M.  1947,  13-503,  13-504. 

23-2-804.  Written  instrument  presumptive  evidence  of  consid- 
eration. A  written  instrument  is  presumptive  evidence  of  a  consideration. 

History:  En.  Sec.  2169,  Civ.  C.  1895;  re-en.  Sec.  5010,  Rev.  C.  1907;  re-en.  Stc.  7512,  R.C.M 
s92i;  Cal.  Civ.  C.  Sec.  161 1:  re-en.  Sec.  7512,  R.C.M.  1935;  R.C.M.  1947,  13-510. 
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2S-2-S05.  Burden  of  proof  of  want  of  consideration.  The  burden 
of  showing  a  want  of  consideration  sufficient  to  support  an  instrument,  lies 
with  the  part}-  seeking  to  invalidate  or  avoid  it. 

Hiitc.-\:  En.  Sec.  2170,  Civ.  C.  1895;  re-en.  Sec.  5011,  Rev.  C.  1907;  re-en.  Sec.  7513,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  1615;  re-en.  Sec.  7513,  R.C.M.  1935;  R.C.M.  1947,  13-511. 

23-2-806  through  28-2-810  reserved. 

26-2-811.  Applicability  of  rules  concerning  object  to  executory 
consideration.  A  consideration  may  be  executed  or  executory,  in  whole  or 
in  part.  Insofar  as  it  is  executory,  it  is  subject  to  the  provisions  of  part  6  of 
this  chapter. 

History:  En.  Sec.  2164,  Civ.  C.  1895;  re-en.  Sec.  5005,  Rev.  C.  1907;  re-en.  Sec.  7507,  R.C.M. 
1°2I;  Cal.  Civ.  C.  Sec.  1600;  Field  Civ.  C.  Sec.  784;  re-en.  Sec.  7507,  R.C.M.  1935;  R.C.M.  1947, 
13-505. 

28-2-8H2.  How  amount  of  executory  consideration  may  be 
determined.  When  a  consideration  is  executory,  it  is  not  indispensable  that 
the  contract  should  specify  its  amount  or  the  means  of  ascertaining  it.  It  may 
be  left  to  the  decision  of  a  third  person  or  regulated  by  any  specified  stan- 
dard. 

H;srorv:  En.  Sec.  2165.  Ci*.  C.  1895;  re-en.  Sec.  5ti06,  Rev.  C.  1907;  re-cn.  Sec.  7508,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  16:0;  Field  Civ.  C.  Sec.  785;  re-en.  Sec.  7508,  R.C.M.  1935;.  It.GM.  1947, 
13-506. 

23-2-813.  Determination  by  interested  party.  When  a  contract 
does  riot  determine  the  amount  of  the  consideration  or  the  method  by  which 
it  is  to  be  ascertained  oi  when  it  leaves  the  amount  thereof  to  the  discretion 
of  an  interested  party,  the  consideration  must  be  so  much  money  as  the 
object  of  the  contract  is  reasonably  worth. 

Hi,to-v:  En.  Sec.  2166,  Civ.  C.  1895;  re-en.  Sec.  5007,  Rev.  C.  1907;  re-en.  Sec.  750?,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  1611;  Field  Civ.  C.  Sec.  786;  re-en.  Sec.  7509,  R.C.M.  1935;  R.C.M.  1947, 
13-507. 

28-2-814.  Effect  of  impossibility  of  designated  exclusive 
method  of  determination.  (1)  Where  a  contract  provides  an  esch.isive 
method  by  which  its  consideration  is  to  be  ascertained,  which  method  is  on 
its  face  impossible  of  execution,  the  entire  contract  is  void. 

(2)  Where  a  contract  provides  an  exclusive  method  by  which  its  consider- 
ation is  to  be  ascertained,  which  method  appears  possible  on  its  face  but  in 
fact  is  or  becomes  impossible  of  execution,  such  provision  only  is  \:'A. 

History  En.  Sees.  2167,  216E,  Civ.  C.  1895;  r.-en.  Sees.  SflOS,  5009,  Rev.  C.  1907;  r'.--tn.  Sees. 
7510.  751  i,  R.C.M.  1921;  C*l.  Civ.  C.  Sees.  1612,  1613;  Field  Ci*.  C.  Sees.  787,  78S;  re-en.  St**. 
7510,  751!,  R.C.M.  1935;  R.C.M.  1947,  13-508,  13-509. 

Part  9 
VV.-iitfin  Coniracts 

28-2-901.  When  contracts  may  be  oral.  All  contracts  may  be  oral 
c.y.ept  such  as  ar?  specially  required  by  statute  to  be  in  wiiting. 

Kiftorv:  £r.  Sec.  2183,  Civ.  C.  1895;  re-en.  Sec.  5015,  Rev.  C.  1907;  re-en.  Sec.  75i7,  R.C.M. 
!';.>»  Csi!.  Ci.'.  C.  Sec.  162?;  Field  Civ.  C.  Sec.  792;  re-en.  Sec.  7SI7,  R.C.M.  1935;  R.C.M.  1947, 
13-604. 
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^  28-2-902.  Enforcement  of  contract  not  in  writing  through 
fraud.  Where  a  contract  which  is  required  by  law  to  be  in  writing  is  pre- 
vented from  being  put  into  writing  by  the  fraud  of  a  party  thereto  anv  ot>er 
party  who  is  by  such  fraud  led  to  believe  that  it  is  in  writing"^  acts  uoon 
such  oelief  to  his  prejudice  may  enforce  it  against  the  fraudulent  party 

"■?'"'  V     **  *%  m;-^-C-A  '895:/e-en-  Sfcc-  50,fi.  *-»■  C  1907;  re-en.  Sec.  751*  R.C.M. 

,  h-  ,623;  FleId  C,v-  C  Scc-  793=  re-en-  Sec-  7518.  R-C-M.   1935;  R.C  M    1947 

1 3- 6(0.  ' 

.28-2-903.     What  contracts  must  be  in  writing.  (1)  The  following 

agreements  are  invalid  unless  the  same  or  some  note  or  memorandum  thereof 
is  m  writing  and  subscribed  by  the  party  to  be  charged  or  his  agent: 

(a)  an  agreement  that  by  its  terms  is  not  to  be  performed  within  a  year 
from  the  making  thereof; 

(b)  a  special  promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another,  except  in  the  cases  provided  for  in  28-11-105; 

(c)  an  agreement  made  upon  consideration  of  marriage  other  than  a 
mutual  promise  to  marry; 

(d)  an  agreement  for  the  leasing  for  a  longer  period  than  1  year  or  for  the 
sale  of  real  property  or  of  an  interest  therein.  Such  agreement  if  made  by 
s.n  agent  of  the  party  sought  to  be  charged,  is  invalid  unless  the  authority 
o?  the  agent  is  in  writing  and  subscribed  by  the  party  sought  to  be  charged. 

(e)^  an  agreement  authorizing  or  employing  an  agent  or  broker  to  ourchase 
or  sen  real  estate  for  compensation  or  a  commission. 

(2)  Evidence  of  en  agreement  described  in  (a)  through  (d)  of  subsection 
(1)  is  not  admissible  without  the  writing  or  secondary  evidence  of  its  con- 
tents. 

(3)  No  evidence  is  admissible  to  charge  a  person  upon  a  representation  as 
to  the  credit  of  a  third  person  unless  such  representation  or  some  memo- 
randum thereof  is  in  writing  and  either  subscribed  by  or  in  the  handwriting 
of  the  party  to  be  charged. 

(4)  Subsections  (1)  and  (2)  do  not  apply  to  agreements  subject  to  the 
Uniiorm  Commercial  Code. 

"i5'°7:  '1SubdS'  a  to  c;  en-  See3-  J2  t0  H  P-  491,  Bannack  Slat.;  re-en.  Sec.  12  to  14,  pn  193 
394,  Cud.  Stat.  1871;  re-en.  Sees.  166  to  168,  5*h  Div.  Rev.  Sut.  1879;  re-e».  Sees.  223  to  225  5th 
D».  Comp.  Stat.  1337;  amd.  Sec.  21S5,  Civ.  C.  1895;  re-en.  Sec.  5017,  Rev.  C.  1907;  Subd  d-  en  Sec 
8  p.  493.  Rannack  Stat.;  re-en.  Sec.  8,  p.  393,  Cod.  Stat.  1871;  re-en.  Sec.  162,  Sib  Div  pV's-ai' 
lij<9:  rc-en.  Sec.  219,  5<h  Div.  Comp.  Stat.  1887;  amd.  Ser.  2135,  Civ.  C.  1895-  re-en   Sec   5C;7   i>'e>' 

W  Ti^nr  at-STV!^*^  C  '895;  le-Q"-  SeC-  5°17,  Rev-  C  ,907;  al1  »Wi»isio,S  're-en! 

^.b.   .64,  I..   1963;  Sec.   13-606.  R.C.M.   1947;  (2),  ;4)En.  Sec.  3276,  C.  Civ.  Pro-    1895-  r-ei    Sec 

R.C.M.  193?;  amd.  Sec.  11-171,  Ch.  264,  L.  .963;  Sec.  93-1401-7,  R.C.M.  W-  (l,rn  Sec  1277 
c"  ,\^CC'  ,8'')5:  re"e"'  SeC-  7m<  Rey-  C  1907;  '**•»■  See-  ,3614,  R.C.M.  1921;  CaI.  C.  Civ.  Proc 
o'"';  ^•'jr!n;nSeC-  '°614-  RCM-  I935:  Sec-  "3-1401-8.  S.C.M.  1947;  R.C.M.  1947,  13-6CO. 
9.-1401-7,  93-1401-j;  air,d.  Sec.  21,  Ch.  117,  L   1979. 

23-2-904.     Effect  of  written  contract  on  oral  agreements.  The 

execution  of  a  contract  in  writing,  whether  the  law  requires  it  to  be  written 
or  not,  supersedes  all  the  oral  negotiations  or  stipulations  concerning  its  mat- 
ter which  preceded  or  accompanied  the  execution  of  the  instrument 

0"'StJ.T,,:  Ist- ^Z   2,g6<  Civ-  C   m*  re-fn-  Se--  5018,  Rev.  C.   1907;  re-en.  Sec.  7520,  R.C.M. 


!92I;  Csl.  Civ.  C.  Se*.  1625:  Field  Civ.  C.  Sec.  795;  re-er'u  Sec'.  7520,  R.C.M.  193*  K.C.m" 


l.VfJJ 


19-17, 
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28-2-5)05.  When  extrinsic  evidence  concerning  a  written  agree- 
ment ;nay  be  considered.  (1)  Whenever  the  terms  of  an  agreement  have 
been  reduced  to  writing  by  the  parties,  it  is  to  be  considered  as  containing 
all  those  terms.  Therefore,  there  can  be  between  the  parties  and  their 
representees  or  successors  in  interest  no  evidence  of  the  terms  of  the  agree- 
ment other  than  the  contents  of  the  writing  except  in  the  following  cases: 

(a)  when  a  mistake  or  imperfection  of  the  writing  is  put  in  issue  by  the 
pleadings; 

(b)  when  the  validity  of  the  agreement  is  the  fact  in  dispute. 

(2)  This  section  does  not  exclude  other  evidence  of  the  circumstances 
under  which  the  agreement  was  made  or  to  which  it  relates,  as  described  in 
1-4-102,  or  other  evidence  to  explain  an  extrinsic  ambiguity  or  to  establish 
illegality  or  fraud. 

(3)  The  term  "agreement",  for  the  purposes  of  this  section,  includes  deeds 
and  wills  as  well  as  contracts  between  parties. 

History:  En.  Sec.  610,  p.  198,  L.  1877;  re-en.  Sec.  610,  1st  Div.  Rev.  Stat.  1879;  re-en.  Sec.  628, 
1?t  Div.  Comp.  Stat.  1887;  re-en.  Sec.  3132,  C.  Civ.  Proc.  1895;  re-en.  Sec.  7873,  Rev.  C.  1907;  re-en. 
Sc-c.  10517,  R.C.M.  1921;  Cal.  C.  Civ.  Proc  Sec.  1856;  re-en.  Sec.  10517,  R.C.M.  1935;  R.C.M.  1947, 
93-401-13;  amd.  Sec.  22,  Cli.  117,  I..  1979. 

28-2-906.  When  written  contract  takes  effect.  A  contract  in  writ- 
ing take.-,  effect  upon  its  delivery  to  the  party  in  whose  favor  it  is  made  or 
to  his  agent. 

HSior}:  En.  Sec.  2187,  Civ.  C.  1895;  re-en.  Sec.  5019,  Rev.  C.  1907;  re-en.  Sec.  7521.  R.C.M. 
:921;  Cal.  Civ.  C.  Sec.  162C;  Fieid  Civ.  C.  Sec.  796;  re-en.  Sec.  7521,  R.GM.  1935;  R.C.M.  1947, 
23-603. 

28-2-907.  Applicability  of  rules  concerning  transfers,  in  gen- 
eral. The  provisions  of  Title  70,  chapter  1,  part  5,  and  70-20-110  concerning 
th=  delivery  of  grants,  absolute  and  conditional,  apply  to  all  written  con- 
tracts. 

Kistorv:  En.  Sec.  2188.  Civ.  C.  1895;  re-en.  Sec.  5020,  Rev.  C.  1907;  re-en.  Sec.  7522.  R.C.M. 
192!;  Cal.  Civ.  C.  Sec.  1627;  Fieid  Civ.  C.  Sec.  797;  re-en.  Sec.  7522,  R.C.M.  1935;  R.C.M.  1947, 
13-609. 


Parts    10  through  14  resarved 

Part   15 
Enforcement  of  Contracts 

28-2-1501.  When  successive  actions  on  same  contract  permit- 
ted. Successive  actions  may  be  maintained  upon  the  same  contract  or  trans- 
action whenever  after  the  former  action  a  new  cause  of  action  arises 
therefrom. 

Historv:  En  Sec.  426,  p.  130,  Bannack  Stat.;  rt-en.  Sec.  496,  p.  232,  L.  1867;  re-en.  Sec.  20,  p. 
30,  Cod.  Stat.  1871;  rep.  Sec.  674,  p.  215,  L.  1877;  re  en.  Sec.  1393,  C.  Civ.  Proc.  1895;  re-en.  Sec. 
7186,  Rev.  Cv  1907;  rc-en.  Sec.  9319,  R.C.M.  1921,  Cal  C.  Civ.  Pioc.  Sic.  1047;  re-en.  Sec.  9319, 
IT.C.M.  1935:  R.C.M.  1947,  93-8704. 
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IN  THE  DISTRICT  COURT  OF  THE  FIRST  JUDICIAL  DISTRICT  OF  THE 
STATE  OF  MONTANA,  IN  AND  FOR  THE  COUNTY  OF  LEWIS  AND  CLARX 


IN  RE  THE  MARRIAGE  OF 


Petitioner , 


and 


No. 


mr/ 


Respondent. 

PETITION  FOR  DISSOLUTION  OF  MARRIAGE 


Petitioner ,»  B,  hereinafter  referred 

to  as  Wife,  respectfully  represents  to  the  court: 

1.  The  Wife  is  now  32  years  old  and  is  employed  by 
the  0  3V~   Sne  resides  at  WF 
gj          BV,  Helena,  Montana  and  has  been  domiciled  in 
and  resides  in  Montana  all  of  her  life.   The  husband  is 
now  44  years  old.   His  employer,  occupation,  residence 
and  domicile  are  unknown. 

2.  The  parties  were  married  on  July  28,  1979,  at 
Helena,  Lewis  and  Clark  County,  Montana  and  said  marriage 
is  registered  in  Lewis  and  Clark  County.   As  indicated  in 
paragraph  No.  1  above,  at  least  one  of  the  parties  hereto 
has  been  domiciled  in  the  State  of  Montana  for  90  days. 

3.  The  marriage  is  irretrievably  broken  in  that  the 
parties  have  lived  separate  and  apart  for  a  period  of 
more  than  100  days  next  preceding  the  commencement  of 
this  proceeding. 

4.  There  are  no  children  born  of  this  marriage. 

5.  The  Wife  is  not  pregnant. 

6.  The  property  of  the  parties  has  been  divided 
between  them. 

H«icn«-  Montuu  5SSO 1 
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Wife    requests    restoration   of   her   maiden   name, 


WHEREFORE,    petitioner   prays    that: 

1.  The   court   enter   a  decree   of   dissolution   of    the 
marriage   between   the   parties. 

2.  The    court   restore  Wife's   maiden   name. 


3.      The    court  make   such   other   orders    as    it  deems 
equitable. 

DATED    this    2/    day   of         fl/^/        .    1982. 


2-7   day  of   l!^~t\'        • 


By. 


Attorneys  for  Petitioner 


Helena,  Montana  59624 
VERIFICATION 


STATE  OF  MONTANA 


) 


ss. 


County  of  Lewis  and  Clark  ) 

C  B,  being  first  duly  sworn ,  deposes 

and  says: 

That  she  is  the  petitioner  in  the  foregoing  petition 
that  she  has  read  the  foregoing,  knows  the  contents  thereof 
and  that  the  facts  and  matters  therein  contained  are  true, 
accurate  and  complete  to  the  best  of  her  knowledge  and 
belief. 


Petitioner 


SUBSCRIBED  AND  SWORN  TO  before  me  the 


day  of 


,  1982. 


(SEAL) 


Notary  Public  for  the  State  of  MT 
Residing  at  '  /  ■*'-'-'   ,-   y*->  ' 


My  commission  expires:  -i 


Helen*.  Montana  59601 
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IN  THE  DISTRICT  COURT  OF  THE  FIRST  JUDICIAL  DISTRICT  OF  THE 
STATE  OF  MONTANA,  IN  AND  FOR  THE  COUNTY  OF  LEWIS  AND  CLARK 


IN  RE  THE  MARRIAGE  OF 


and 


Petitioner , 


Respondent. 


No'J  '.S  ;. 


AFFIDAVIT  FOR  SERVICE 
BY  PUBLICATION 


STATE  OF  MONTANA 


) 


County  of  Lewis  &  Clark) 

pj  9R  being  first  duly  sworn  ,  deposes 

and  says : 

That  she  is  the  petitioner  in  the  above-entitled 
action  and  makes  this  Affidavit  for  service  of  publication 
in  this  action  for  the  purpose  of  acquiring  service  of 
process  upon  the  respondent  named  herein ,  all  as  provided 
and  required  by  the  Montana  Rules  of  Civil  Procedure, 
Rule  4D(5)(a)(3),  and  for  4D(5)(c).   Your  affiant  has 
made  diligent  search  and  inquiry  for  the  respondent  here- 
in and  notwithstanding  such  search  and  inquiry  your 
affiant  is  unable  to  ascertain  the  whereabouts  of  the 
respondent  herein  and  is  unable  to  locate  the  residence 
of  said  respondent  and  states  that  the  respondent  cannot  , 
after  due  diligence,  be  found  within  the  State 
of  Montana. 

This  Affidavit  is  filed  pursuant  to  the  laws  of  the 
State  of  Montana  in  such  cases  made  and  provided  for  the 
purpose  of  securing  an  order  of  the  above-entitled  court 
directing  that  the  service  of  summon?;  be  made  upon  the 

Helena.  IvVnuna  59SU1 
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acove-named  respondent  who  has  not  been  located  by  a 
publication  thereof  in  some  newspaper  of  general  circula- 
tion printed  and  regularly  published  in  Lewis  and  Clark 
County,  Montana,  to  be  designated  in  said  order  as  the 
newspaper  most  likely  to  give  notice  to  the  respondent  to 
be  served,  at  least  once  a  week  for  three  successive 
weeks ,  all  as  provided  in  the  Montana  Rules  of  Civil 
Procedure. 


Subscribed  and  sworn  to  before  me  this 


z.7 


<u. 


7T0 


1982. 


/I 


day   of 


it 


V 


(SEAL) 


Notary  Public  for  the.  State  of  Montana 

Residing  at  Helena „  Montana 

My  Commission  expires  4.l~  \  /VS  ~S 


u 
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IN  THE  DISTRICT  COURT  OF  THE  FIRST  JUDICIAL  DISTRICT  OF  THI 
STATE  OF  MONTANA,  IN  AND  FOR  THE  COUNTY  OF  LEWIS  AND  CLARK 


IN  RE  THE  MARRIAGE  OF 


and 


Petitioner , 


Respondent. 


No. 


<^>r/ 


DEFAULT 


In  the  above-entitled  action ,  the  respondent ,  above 
named,  having  been  duly  and  regularly  served  with 
process  herein,  and  having  failed  to  appear,  answer  or 
otherwise  plead  to  the  Petition  for  Dissolution  of 
Marriage  of  the  petitioner,  on  file  herein,  and  the  time 
allowed  by  law  for  appearing,  answering  or  otherwise 
pleading  having  expired,  the  default  of  the  said 


respondent  is  hereby  entered  according  to  law. 
ATTESED  my  hand  and  seal  of  court  this  (_ 


day  of 


(SEAL) 


By. 


Deputy  Clerk 
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IN  THE  DISTRICT  COURT  OF  THE  FIRST  JUDICIAL  DISTRICT  OF  THI 
STATE  OF  MONTANA,  IN  AND  FOR  THE  COUNTY  OF  LEWIS  AND  CLARK 


IN  RE  THE  MARRIAGE  OF 


and 


Petitioner, 


Respondent. 


No 


MIS'/ 


FINDINGS  OF  FACT,  CONCLUSIONS  OF  LAW  AND 
DECREE  OF  DISSOLUTION  OF  MARRIAGE 


This  cause  came  on  for  hearing  in  open  court  this 
v   day  of  &C(cC<a'r~T  1982.   Petitioner  appeared  with 


counsel,  I  9K  and  was  sworn  and  testified. 

Respondent  was  served  with  petition  and  summons  by  pub- 
lication on  the  [J       day  of  //-  l  c > f  .    1982,  and  has  filed 


no  response  or  other  appearance  whatsoever  and  the  time  for 
respondent  to  make  such  response  has  expired  and  the 
default  of  the  respondent  was  duly  entered  on  the    f 
day  of  f/V/csC'c—,    19  82.   From  the  evidence  presented. 


the  court  now  finds : 


FINDINGS 


1.  That  petitioner  has  been  domiciled  within  the 
State  of  Montana  for  a  period  of  90  days  next  preceding 
the  making  of  these  findings. 

2.  That  petitioner  has  alleged  and  respondent  has 
not  denied  that  the  marriage  o,f  the  parties  is  irretriev- 
ably broken,  and  the  court  finds  from  the  evidence  that 
the  marriage  is  irretrievably  broken  in  that  the  parties 
have  lived  separate  and  apart  for  a  period  of  more  than 


mg. 


180    days    next    preceding    the    commencement   of    this    proce- 
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3.  The  provisions  of  the  Montana  Conciliation  Law 
do  not  apply  in  this  action. 

4.  No  children  have  been  born  as  the  issue  of  this 
marriage  and  petitioner  is  not  pregnant. 

5.  There  is  no  property  requiring  distribution 
between  the  parties. 

6.  The  wife's  maiden  name  is 
From  che  foregoing  Findings ,  the  court  draws  the 

following  conclusions: 

CONCLUSIONS 

1.  The  court  has  jurisdiction  over  this  cause. 

2.  The  marriage  of  the  parties  is  irretrievably 
broken. 

3.  There  is  no  property  requiring  distribution 
between  the  parties. 

4.  The  wife's  maiden  name  is  85?  Bj|^P 
From  the  foregoing  Findings  and  Conclusions  the 

court  enters  its  decree  as  follows : 

DECREE 

1.  The  marriage  of  the  parties  hereto  is  dissolved. 

2.  The  wife's  maiden  name,  ^  ^m,    is 
hereby  restored. 

DATED  this  A    day  of  UC^-  ,  1982. 


District  Judge 


ii 
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V.     Montana  Probate  and  Estate  Law 

An  Explanation  of  the  Law  and  the  Process 


To  the  Teacher: 


This  section  allows  students  to  understand,  in  layman's  terms,  Montana  Estate 
and  Probate  Law.  Six  separate  lessons  are  enclosed  including  a  lesson  examina- 
tion at  the  end  of  each  section. 

Also  enclosed  is  an  example  of  a  simple  probate  file  and  a  will  for  the  students 
to  examine.  For  your  benefit,  an  examination  of  Section  70-1-101,  Montana 
Codes  Annotated,  will  provide  assistance  in  classroom  presentation. 
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surviving  spouse  has  a  general 
power  of  appointment  and  can  do 

1  anything  with  this  half  of  the 
property.  Tlie  A  trust  is  taxed  only 
in  the  surviving  spouse's  estate 
upon  death. 
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LAST    WILL    AND    TESTAMENT 
OF 


> 


IN  THE  NAME  OF  GOD,  AMEN: 

I,  flj         8H3KE  ^'  of  Great  Falls,  Cascade  County, 
Montana,  being  of  sound  and  disposing  mind  and  memory,  and  realizing 
the  uncertainty  of  life,  and  not  being  under  any  restraint  or  the 
influence  or  representation  of  any  person  whomsoever,  of  my  own 
free  will  and  accord,  do  make,  publish  and  declare  this,  my  Last: 
Will  and  Testament,  in  the  manner  following,  that  is  to  say: 

FIRST:   I  hereby  revoke  all  former  wills  and  codicils  by  me 
heretofore  made. 

SECOND:   I  direct  the  payment  of  all  of  my  just  debts,  if 
any,  and  my  funeral  expenses,  and  the  expenses  of  my  last  illness 
as  soon  after  my  decease  as  funds  are  available. 

THIRD:   I  hereby  give,  devise  and  bequeath,  absolutely  and 
unconditionally,  all  the  rest,  residue  and  remainder  of  my  estate, 
real,  personal  and  mixed,  and  wheresoever  found,  to  my  beloved 
W1fe,  PHlmBSRmS  PROVIDED,  HOWEVER,  that  in  the 
event  of  the  death  of  my  said  wife  prior  to  my  death,  then  and  in 
that  event,  I  hereby  give,  devise  and  bequeath,  absolutely  and 
unconditionally,  all  the  rest,  residue  and  remainder  of  my  estate, 
real,  personal  and  mixed,  and  wheresoever  found,  to  my  beloved 
children  I 

"I,  in  equal  shares,  share  and  share  alike;   PROVIDED, 
HOWEVER,  that  if  any  of  my  children  shall  predecease  me  and  shall- 
leave  a  child  or  children  him  or  her  surviving,  the  child  or 
children  of  such  deceased  child  or.  children  shall  take  their 
parent's  share  by  right  of  representation,  per  stirpes  and  not  per 
capita.   PROVIDED,  HOWEVER,  that  if  any  of  my  children  shall 
predecease  me,  leaving  no  issue  surviving,  then  the  share  of  my 


226 


A 


estate  so  devised  and  bequeathed  to  such  deceased  child  shall  go 
and  pass  to  my  surviving  children  and  the  surviving  issue  of  any 
of  my  deceased  children,  by  right  of  representation,  per  stirpes 
and  not  per  capita. 

FOURTH :   I  hereby  nominate  and  appoint  my  wife, 

to  be  the  guardian  of  the  persons  and  estates  of 
such  persons  who  are  under  my  guardianship  at  the  time  of  my 
death,  said  guardian  to  act  without  bond;  PROVIDED,  HOWEVEi  ,  that 
if  my  wife,  ^^HBBBmHBBBMBKH9  is  unable  to  act  as  ..uch 
guardian,  then  and  in  that  event,  I  hereby  nominate  and  appoint  my 
son-in-law,  SB^HMHIHH^^  of  Helena,  Montana,  guardian  of  the 
persons  and  of  the  estates  of  such  persons  who  may  be  under  my 
guardianship  at  the  time  of  my  death,  such  guardian  to  act  witnout 
bond. 

FIFTH:   I  declare  that  it  is  my  intention  at  this  time  .o 

prepare  a  written  statement  or  list  to  dispose  of  items  of  tangible 

i 

personal  property  which  I  may  own  at  the  time  of  my  death.   Such 
list  is  expected  to  be  in  existence  at  the  time  of  my  death. 
SIXTH :   I  hereby  nominate  and  appoint  my  wife,  ^^BB& 

(PQE      BHHHfr  personal  representative  of  this,  my  Last  Will 
and  Testament;  PROVIDED,  HOWEVER,  that  in  the  event  of  my  said 
wife's  death  prior  to  mine,  I  hereby  nominate  and  appoint  my 
son-in-law,  Q1BBHHV  personal  representative  of  this,  .ry 
Last  Will  and  Testament,  such  personal  representative  to  serve 
without  trfie  necessity  of  giving  ajiy  bond  or  other  security  as 

-such,  either  upon  qualifying  or  upon  making  sales  of  my  real 
estate  or  at  any  other  time  during  the  administration  of  rr.y 
estate. 

SEVENTH:   I  expressly  authorize  and  empower  my  personal 
representative  hereinabove  named,  to  sell  or  otherwise  dispose  of 
and  convert  into  cash,  any  or  all  of  my  property,  rou  I  ,  personal 
or  mixed,  during  the  administration  of  my  estate,  at  such  time  or 
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times,  and  in  such  parcel  or  parcels,  and  at  public  or  private 
sale,  and  with  or  without  notice,  and  for  cash  or  part  cash  and 
part  deferred  payment.;,  and  to  lease  any  of  my  real  property  and 
at  such  pr\ce  or  prices,  and  to  invest  and  reinvest  the  proceeds 
of  any  such  sale,  as  to  my  said  personal  representative  shall  seem 
proper,  without  the  necessity  of  obtaining  any  order  or  other 
authority  in  that  behalf  from  any  court,  judge  or  tribunal,  and  I 
further  expressly  authorize  and  empower  my  said  personal  repre- 
sentative to  compromise,  settle  or  adjust  any  claim  or  claims  that 
may  be  presented  against  or  in  favor  of  my  estate,  in  such  a  way 
or  manner  as  to  him  may  appear  to  be  for  the  best  interests  of  my 
estate,  without  the  authority  of  any  court  therefor. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  and  seal  this 
%_        day  of  CLqAlJL '  1983- 


/£ 


(SEAL) 


TESTATOR 


The  foregoing  instrument,  consisting  of  four  pages,  including 
this  page  and  the  page  that  follows,  was  on  the   %  day  of 

/L/7\\.  -<. ,  1983 ,  at  Helena,  Montana,  signed  by  the 

Testator]  4S£  SSHkB^BalttHHH^  as  his  Last  Will,  at  which  time  he 
acknowledged  to  the  undersigned  that  he  executed  it  as  his  free  and 
voluntary  act  for  the  purposes  therein  expressed.   Whereupon,  in  the 
presence  and  hearing  of  the  Testator,  the  undersigned  signed  their 
names  hereto  as  witnesses,  and  state  that  to  the  best  of  their 
knowledge,  the  Testator  was  at  the  time  of  signing  this  Will,  18  or 
more  years  of  age,  was  of  sound  mind,  and  was  under  no  constraint  or 
undue  influence. 


DATE 

<■/-,?■$. 3 

DATE 


/s/ 


//ATTESTING  WITNESS 


ATTESTING  WITNESS 


STATE  OF  MONTANA 


County  of  Lewis  &  Clark   ) 


We, 


and 


the  Testator  and  the  witnesses. 


respectively,  whose  names  are  signed  to  the  attached  and  foregoing 
instrument,  being  first  duly  sworn,  do  hereby  declare  to  the 
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undersigned  authority  that  the  Testator  signed  and  executed  the 
instrument  as  his  Last  Will  and  that  he  had  signed  willingly  or 
directed  another  to  sign  for  him,  and  that  he  executed  it  as  his 
free  and  voluntary  act  for  the  purposes  therein  expressed;  and  that 
each  of  the  witnesses,  in  the  presence  and  hearing  of  the  Testator, 
signed  the  Will  as  witnesses  and  that  to  the  best  of  their  knowledge 
the  Testator  was  at  the  time  18  or  more  years  of  age,  of  sound  mind 
and  under  no  constraint  or  undue  influence. 


TESTATOR 


WITNESS 


WITNESS 


Subscribed ,  sworn  to  and  acknowledged  before  me  by  Va7 

JM^H      EnRS^Fi  ,-he  Testator,  and  subscribed  and  sworn  to  before 

me  by  _j^^^^S^ ancl  ..  J5S2  IPE2HWHKBB^5fc__ • 

witnesses,    this        <f        day   of     Cu^>?  i^^L^ u  ,1983. 


(SEAL) 


Notary  Public  for  the  St-ate  of  Montana 
Residing  at  Helena,  Montana      ._  / 
My  Commission  expires    /  ~  / 0-  A    *?~ 
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SMALL  ESTATE  QUESTIONNAIRE 


1.   Name  Date  of  Birth   Social  Security  No. 

Husband  

Wife 


Residence 


Home  Address 


Telephone  Number 


Business  Address 


Present  Principal  Residence  -  State 
Period  of  Residence  in  Present  State 

Citizenship 
Husband:   USA  (   )     Other  (   ) 
Wife:   USA  (   )     Other  (    ) 


*4.    Date  of  Marriage 


Social  No. .of 

Children  Date  of  Birth   Security  No.  Married   Childre 

Name 


Address 


Name 


Address 


Name 


Address 


Name 


Address 


Name 


Address 


Name 


Address 
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Social  No.  of 

6.   Children  of  Previous  Marriage   Date  of  Birth  Security  No.  Married  Child^ 

Name  


Address 


Parent   Husband  (   ) Wife  (   ) 


Name 


Address 


Parent  Husband  (   ) Wife  (   ) 


Name 


Address 


Parent  Husband  (   ) Wife  (   ) 

Name 


Address 


Parent   Husband  (   ) Wife  (   ) 

7.   Other  Dependents  Date  of  Birth     Relationship 

Name 

Address 


Name 


Address 


Special  Family  Problems 

Previous  marriages:   Yes  (   )         No  (   ) 

(If  yes,  please  furnish  copy  of  decree,  separation  agreement, 
divorce  and  settlement  papers.) 

Prospective  inheritances  


9.    Guardian  (If  there  are  minor  children  or  dependents) 

Name  of  Guardian 

Address 

Relationship  (If  any) 

To  Serve  with  (   )  or  without  (   )  bond. 

Name  of  Alternate  Guardian  

Address 


Relationship  (If  any)    

To  Serve  with  (   )  or  without  (   )  bond 
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^0.      Personal  Representative  (Person  who  will  administer  estate) 

Name  of  Personal  Representative 

Address 

Relationship  (If  any) 

To  Serve  with  (   )  or  without  (   )  bond. 

Name  of  Alternate  Personal  Representative  

Address 

Relationship  (If  any)_ 

To  Serve  with  (   )  or  without  (   )  bond. 

11.      Personal  Property 

Do  you  have  items  of  tangible  personal  property  you  wish  to 
have  distributed  to  specific  individuals? 

*Yes  (   )  No  (   ) 

*If  the  answer  is  Yes,  please  prepare  such  a  list  and  attach 
it  hereto. 


Residue  of  Estate 

Set  forth  the  manner  in  which  you  wish  the  residue  of  your 
estate  to  be  distributed: 
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VI.     The  Montana  Supreme  Court 

An  Introduction  and  a  Hands-on  Teaching  Tool 


To  the  Teacher: 


The  following  material  will  assist  you  in  instructing  students  on  the  purpose 
and  function  of  the  Montana  Supreme  Court.  Introductory  material  is  provided,  as 
well  as  anexplanation  of  an  actual  case.  This  material  may  be  used  to  conduct  a 
mock  Supreme  Court  appeal,  involving  the  entire  class  in  the  research  and  writing 
of  a  Supreme  Court  decision. 


INTRODUCTION  TO  THE  SUPREME  COURT 

In  recent  years,  high  school  students  throughout  the  state  of  Montana  have 
become  increasingly  interested  in  the  judicial  system  of  state  government 
and  the  Supreme  Court.  In  response  to  that  interest,  this  narrative  has 
been  developed. 


The  Montana  Court  System 

Montana  has  two  levels  of  courts:  the  trial  court  and  the  Supreme  Court 
--the  highest  appeals  court  of  the  State.  Decisions  made  by  the  trial 
court  judges  are  generally  appealable  to  the  Supreme  Court  as  a  matter  of 
right  because  of  our  constitution. 

You  are  probably  familiar  with  trial  courts  from  television  series  such  as 
Perry  Mason.  Appellate  Courts,  however,  are  somewhat  different.  What  the 
lower  court  or  trial  court  decides  in  facts  and  in  law  can  be  reviewed  in 
a  limited  way  by  the  State's  highest  court  or  Supreme  Court.  If  the  trial 
court  decides  unfavorably  against  a  person  in  the  lower  court,  that  per- 
son's case  may  be  overturned  in  the  Supreme  Court.  Overturn  or  "reverse" 
means  that  the  lower  court  erred  and  the  the  Supreme  Court,  which  derives 
its  powers  from  the  Montana  Constitution,  can  decide  for  that  person,  if 
he  or  she  shows  that  the  lower  court  made  a  mistake  that  affected  that 
person's  rights. 

The  facts  are  given.  They  are  not  in  dispute.  They  are  the  findings  of 
the  lower  court  so  they  cannot  be  altered.  In  our  Supreme  Court  Packet 
you  will  find  a  set  of  FACTS.  These  facts  constitute  the  story  of  what 
happened.  Do  not  alter  the  facts.  As  Montana  ATTORNEYS  you  will  argue 
the  law  as  it  applies  to  the  facts.  To  argue  your  side  of  the  case  you 
must  research  the  law  that  is  in  your  favor  and  apply  that  law  to  the 
facts,  much  like  a  high  school  debate  team. 

PROCEDURE 


Step  One:  Choose  a  partner  and  create  a  team.  Register  your  team  by 
supplying  to  your  teacher  the  names  of  the  two  persons  on  your  team. 

Step  Two:  Once  a  team  has  been  formed,  you  must  work  together.  You  are 
representing  clients  with  interests  and  rights.  You  will  be  designated  as 
attorneys  for  the  Appellant  or  for  the  Respondent.  As  you  read  the  FACTS 
section  you  will  understand  who  is  Appellant  and  who  is  Respondent. 

Step  Three:  Each  team  will  be  responsible  for  one  written  argument  or 
BRIEF  and  will  be  responsible  for  arguing  both  sides  of  the  issue  in 
"debate"  rounds  before  the  Montana  Supreme  Court. 


WHAT  IS  A  BRIEF? 

A  brief  is  simply  your  written  argument  on  the  side  to  which  you  are 
assigned.   A  team  will  be  responsible  for  one  written  argument  or  brief. 
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The  briefs  of  each  team  shall  be  filed  with  the  Clerk  of  the  Supreme  Court 
at  such  place  and  time  as  will  be  prescribed  by  the  Court. 

The  briefs  must  be  typewritten  on  8V  x  14"  white  paper.   The  briefs  must 
be  signed  by  the  attorneys  preparing  them. 

The  following  is  a  format  on  how  to  complete  a  brief: 

(A)  Cover 

The  cover  of  the  brief  shall  contain  and  be  in  substantially  the 
same  form  as  that  shown  in  Appendix  1,  located  in  the  back  of 
these  materials . 

(B)  Introductory  paragraph  -  (Statement  of  the  Case) 

An  introductory  paragraph  stating  the  nature  of  the  case  shall 
follow  the  cover  and  shall  be  substantially  the  same  form  as 
that  shown  in  Appendix  2,  located  in  the  back  of  these  mater- 
ials . 

(C)  Statement  of  Sources  Used 

A  bibliography  of  the  sources  used  in  the  brief  shall  be  listed 
in  alphabetical  order  on  this  page. 

(D)  Statement  of  the  Issues 

A  statement  of  the  issues  or  issue  presented  for  review,  without 
detail  or  citation  of  authorities.  A  given  statement  of  the 
issues  located  on  Appendix  3  may  be  used  for  this  purpose. 

(E)  Statement  of  the  Facts 

A  statement  of  the  facts  shall  consist  of  the  story  given  in  the 
FACTS  sheet  located  in  this  material.  Give  only  those  facts 
which  are  important  to  decide  this  case.  Do  not  flower-up  the 
facts  but,  on  the  other  hand,  do  not  leave  important  parts  of 
the  facts  out.  You  must  use  just  those  facts  that  you  believe 
are  important  to  your  case.  DO  NOT  REPEAT  THE  FACTS  IN  TOTAL  as 
found  in  the  FACTS  sheet.  You  must  use  some  independent  judg- 
ment. 

(F)  Argument 

This  part  of  the  brief  is  perhaps  the  most  important.  You  must 
use  the  facts  given  and  the  research  on  the  law  and  argue  what 
you  believe  is  the  way  this  court  should  decide  in  the  case. 
You  are  urged  to  use  imagination  in  this  section.  Be  clear. 
Cite  authority  and  do  not  run  your  argument  beyond  what  are  the 
real  issues  presented. 

Respondent's  Argument 

Appellants  will  try  to  argue  that  the  decision  of  the  District 
Court  Judge  or  trial  court  was  correct  based  on  the  research  you 
conducted.  You  will  argue  that  the  Right  of  Privacy  and  the 
right  to  know  the  informants'  identities  are  not  protected  by 
the  First  Amendment  of  the  U.S.  Constitution  and  that  Gladis 
Unfortunate  cannot  protect  her  right  to  privacy  and  freedom  from 
slander  and  defamation  of  character  if  the  informants  are  not 
identified.  Among  other  arguments,  you  must  try  to  show  the 
Supreme  Court  that  the  Right  to  Privacy,  the  right  to  know  who 
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slandered  you,  and  the  right  to  continue  a  lawsuit  is  greater 
than  the  right  of  confidentiality  as  protected  by  the  First 
Amendment  of  the  United  States  Constitution. 

Appellant's  Argument 

The  Appellant's  attorneys  will  argue  that  the  District  Court 
erred;  that  the  newspaper  reporter  is  in  jail  illegally,  and 
that  his  rights  stem  directly  from  the  First  Amendment  of  the 
United  States  Constitution  and  the  Montana  Constitution.  Appel- 
lants will  argue  that  the  freedom  of  the  press  is  more  important 
than  a  person's  right  to  privacy;  that  if  the  Supreme  Court  were 
to  decide  against  Appellant,  then  the  traditions  of  a  free  press 
will  be  attacked.  A  free  press  is  only  as  good  as  the  right  to 
allow  confidential  informants  to  remain  confidential  and  for  the 
privilege  to  continue. 

(G)  Conclusion 

A  short  conclusion  will  state  the  precise  relief  sought  followed 
by  the  names  of  co-counsel,  as  on  the  cover,  and  signing  of  the 
brief. 


PART  II 


The  second  part  of  the  Supreme  Court  program  is  the  actual  oral  argument 
or  debate  before  the  Supreme  Court.  All  justices  will  be  instructed  prior 
to  their  hearing  the  case  on  the  facts  and  law  --  by  means  of  a  confiden- 
tial bench  memorandum.  These  judges  will  also  judge  the  participants  and 
score  the  teams  as  to  which  team  offered  the  best  argument  and  presenta- 
tion. 


Oral  Argument 

The  oral  argument  runs  very  similar  to  high  school  debate  in  manner  and 
procedure.  At  the  time  and  place  prescribed  by  the  Clerk  of  the  Court, 
each  team  on  appeal  shall  submit  an  oral  argument  to  the  Court. 

The  following  material  on  page  237  will  explain  in  detail  the  method  of 
the  oral  argument.  Please  note  the  mechanics  of  speaking  and  other  ele- 
ments on  that  sheet. 


Time 

Appellant's  team  will  be  allowed  30  minutes  to  argue  on  opening  state- 
ments, each  partner  sharing  15  minutes.  Respondent's  team  will  be  allowed 
30  minutes  to  argue  in  response,  each  partner  sharing  15  minutes. 


Rebuttal 

Only  respondent's  team  will  be  allowed  an  additional  10  minutes  for  re- 
buttal. These  time  limits  are  the  actual  limits  placed  by  the  Montana 
Supreme  Court. 
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Special  Note: 

In  the  opening  argument  of  the  Appellant,  the  attorney  must  give  a  short 
statement  of  the  facts  to  allow  the  justices  to  become  familiar  with  the 
case.  Respondents  need  not  do  so,  except  if  Appellant  left  any  important 
facts  out  in  the  opening  argument. 
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PROCEDURE  FOR  ORAL  ARGUMENT 


SUPREME  COURT  PROTOCOL 


The  court  is  officially  opened  by  a  Bailiff. 

Bailiff  stands  -  (he  asks  those  present  to  stand) 

Then  he  says: 

"HERE  YE  -  HERE  YE  -  HERE  YE.  .  .THE  HONORABLE  SUPREME  COURT  OF  THE 
STATE  OF  MONTANA  WILL  NOW  BE  IN  SESSION." 

The  presiding  judge  asks  each  team  of  lawyers  if  it  is  ready  to  proceed. 

Each  team  of  lawyers  is  allotted  thirty  (30)  minutes  to  state  its  case  in 
the  following  manner: 

Youth  lawyers  begin  by  saying.  .  ."MAY  IT  PLEASE  THE  COURT" 

then.  .  .  First  Appellant  Lawyer 
Second  Appellant  Lawyer 
First  Respondent's  Lawyer 
Second  Respondent's  Lawyer 
First  Appellant  Lawyer  for  rebuttal. 

After  the  lawyers  have  completed  their  presentations,  the  presiding  Judge 
will  ask  his  colleagues  if  they  have  any  questions  regarding  the  case. 

Following  the  questioning  period,  the  court  is  adjourned. 

Judges  make  no  decision  on  the  case  at  this  time. 

The  official  schedule  for  the  Supreme  Court  will  state  the  time  the  opin- 
ions will  be  given. 

All  lawyers  are  to  return  to  the  Courtroom  in  which  their  case  was  heard 
and  the  proper  Judges  will  deliver  their  decisions  regarding  their  cases. 

Critical  Evaluations  Will  Follow 

The  Judges  will  make  a  determination  on  which  way  the  Supreme  Court  should 
actually  decide  the  case.  They  will  also  judge  whether  the  presentations 
have  been  given  in  an  intellectual,  debating,  enthusiastic  and  organized 
manner.   They  will  judge  the  team's  presentations  against  each  other. 
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DAY  OF  ORAL  ARGUMENT 


Meet  with  Baliff  in  advance  and  determine  what  time  warnings  you  want.  We 
are  not  going  to  give  you  warning  every  minute  —  maximum  of  five  warn- 
ings. 

Time  Allowed:   30  minutes  --  Appellant 
30  minutes  --  Respondent 
10  minutes  --  Rebuttal  -  Appellant 

Stand  when  court  enters  --  Baliff  will  announce  court. 

After  court  is  seated,  you  may  be  seated. 

Court  will  announce  case  --  ask:  IS  COUNSEL  FOR  APPELLANT  READY?  --  IS 
COUNSEL  FOR  APPELLEE  READY?  --  only  one  person  should  stand. 

Appellant:     MAY  IT  PLEASE  THE  COURT.   MY  NAME  IS  .   SEATED 

TO  MY  LEFT  (OR  RIGHT)  IS  MY  CO-COUNSEL.   WE  ARE  COUNSEL  FOR 
,  THE  APPELLANT  BEFORE  THIS  COURT  TODAY. 

THERE  ARE  TWO  ISSUES  BEFORE  THIS  COURT  TODAY  --  #1  AND  #2. 
I  WILL  ARGUE  ISSUE  #1  AND  CO-COUNSEL  WILL  ARGUE  ISSUE  #2. 

Second  Appellant  Speaker:     MAY  IT  PLEASE  THE  COURT 

(follows  same  routine  as  Appellant) 

Appellant  makes  rebuttal  --  maximum  of  5  minutes  for  the  rebuttal  --  one 
speaker  only. 

Watch  the  Baliff  for  time.  When  time  is  up,  conclude  immediately.  If  you 
are  answering  a  question,  ask  the  court  if  you  may  proceed  to  finish  the 
answer.   You  may  also  ask  the  court  for  a  moment  to  summarize. 

Mechanics  of  speaking: 

1.  Calm  dignified  manner 

2.  Respect  for  court  --  you  are  assisting  court  to  reach  proper  de- 
termination 

3.  Don't  become  argumentative  with  the  court  no  matter  how  much  you 
disagree  with  statements  from  the  bench 

4.  Voice  —  enunciate  --  inflect  voice  --  watch  speed  --  almost 
conversational 

5.  You  must  sound  enthusiastic  --  convinced  of  case  --  a  touch  of 
drama  doesn't  hurt  but  don't  overdo  it;  this  is  not  argument  to 
a  jury 

6.  Use  formal  language  as  opposed  to  slang 

7.  Watch  hand  motions  and  keep  hands  on  podium 

8.  Keep  posture  behind  podium 

9.  Sustain  manner  while  at  counsel  table 

10.  Maintain  eye  contact  --  don't  read 

11.  Dress  --  respect  for  court 

Argument:  Be  positive  --  easier  for  the  Appellant.   You  must  also  be  posi- 
tive and  yet  responsive  to  Appellant. 
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GIVE  YOURSELF  TIME  TO  SUMMARIZE 

Questions : 

1.  Don't  tell  the  court  the  question  was  good. 

2.  Don't  tell  the  court  that  you  will  read  the  matter  some  place 
later  in  argument. 

3.  Use  questions  to  your  advantage.  If  you  have  properly  prepared 
the  case,  you  will  have  anticipated  most  questions.  How  can  you 
answer  the  question  in  such  a  manner  that  you  have  actually 
benefited  from  the  question? 

4.  DON'T  INTERRUPT  THE  JUDGE'S  QUESTION. 

5.  Short  answers  are  usually  the  best.  If  the  judge  is  not  satis- 
fied, he  will  tell  you. 

6.  The  judge  may  have  a  frown  on  his  face.  Don't  ask  the  judge  if 
he  thinks  you  have  answered  the  question  properly.  He  may  ask 
you  if  you  think  you  have  answered  it  properly. 

7.  Be  candid  with  the  court. 

8.  Don't  concede  your  case  on  the  questions. 

9.  DON'T  TAKE  CONDESCENDING  MANNER  TOWARD  THE  OPPOSITION. 


What  Judges  Look  for  in  the  Written  Briefs 

Participants  are  not  attorneys  and  do  not  have  a  legal  background.  There- 
fore, we  do  not  seek  precise  legal  technicalities,  legal  arguments  sub- 
stantiated by  legal  authorities,  etc. 

WHAT  WE  WILL  LOOK  FOR  IS: 

1.  Did  the  team  follow  instructions  outlined  in  the  Judicial  Man- 
ual? 

2.  Did  the  team  present  its  arguments  in  a  clear  manner? 

3.  Did  the  team  use  imagination  and  forcefulness  in  its  written 
argument.  That  is,  did  the  team  support  its  case  with  energy 
and  enthusiasm,  as  an  advocate  protecting  the  client's  rights 
and  interest? 

4.  What  sources  of  information  did  the  team  use  in  its  written 
presentation?   Because  of  the  broad  nature  of  the  topic,  Free- 
dom of  the  Press  versus  Right  of  Privacy  and  The  Right  to  Sue, 
many  sources  of  information  and  authority  for  argument  can  be 
used.   See  SOURCES  SECTION. 

Above  all,  neatness,  clarity  and  evidence  of  research  and  work  are  impor- 
tant. 


Requirements  for  all  Written  Briefs: 

1.  Written  briefs  are  to  be  typed  on  8J2"  x  14"  white  paper. 

2.  Written  briefs  must  be  signed  by  both  youth  attorneys  as  counsel 
for  their  position. 

3.  Written  briefs  must  include  the  CODE  NUMBER  that  will  be  as- 
signed to  them  by  the  teacher. 
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FACTS 


Saint  Petersberg,  Montana  is  a  small  friendly  town  located  in  the 
northeastern  part  of  the  state.  The  people  in  Saint  Petersberg  take  pride 
in  their  school  system.  They  recently  built  a  new  high  school  and  added 
several  new  courses  to  the  school's  program.  One  such  course  was  journal- 
ism. 

Rick  Woodward,  an  18-year-old  senior  at  Saint  Petersberg  high  school, 
elected  to  take  the  journalism  course  for  a  semester  and  did  very  well. 
Because  of  his  promising  achievements  in  journalism  and  his  interest  to 
continue  in  that  profession,  Rick  was  offered  employment  at  the  Pioneer 
Press,  a  locally  owned  newspaper  with  a  circulation  of  4,000.  Rick  worked 
as  a  reporter  covering  local  news  events.  During  a  campaign  year,  Rick 
was  assigned  to  cover  the  school  board  race  between  Mrs.  Gladis  Unfor- 
tunate and  George  Orwein. 

Gladis  Unfortunate,  the  incumbent,  is  a  63-year-old  civic  minded  per- 
son. She  is  a  conservative  in  philosophy  and  has  served  on  the  school 
board  for  Saint  Petersberg  District  for  nearly  twelve  years.  She  gained 
recognition  three  years  ago  when  she  ran  on  a  platform  of  eliminating  the 
frills  in  the  school  system,  censoring  questionable  materials  out  of  the 
school's  library,  and  returning  to  basics.  George  Orwein,  on  the  other 
hand,  is  a  product  of  the  1960 's  philosophy  of  open  education,  expanded 
course  electives,  elimination  of  strict  conduct  rules  in  the  school  and 
conducting  a  year-long  school  session. 

On  September  15,  1980  an  article  appeared  on  the  front  page  of 
Pioneer  Press.   The  article  was  authored  by  Rick  Woodward  and  it  concerned 
a  fund-raising  party  at  the  Gladis  Unfortunate  residence.   In  part  the 
article  read  as  follows: 

SCHOOL  BOARD  INCUMBENT'S  PARTY  MARKED  WITH  QUESTIONS 

Reliable  sources  have  informed  this  reporter  that  marijuana  was  used 
during  Gladis  Unfortunate's  political  bash  last  night.  It  is  unclear 
whether  Unfortunate  was  involved  in  this  activity;  however,  the 
stench  in  the  air  .was  undeniably  recognizable.  Although  the  in- 
formation is  unclear,  it  is  believed  that  other  non-conforming  socie- 
tal activities,  such  as  excessive  drinking,  were  prevalent  during  the 
party.  This  reporter  was  unable  to  confirm  or  deny  the  validity  of 
this  information. . . 


240 


This  article  caused  immediate  outcry  of  foul  play  by  the  Unfortunate 
campaign  organization.  The  County  Attorney  was  asked  to  investigate  the 
matter  by  several  prominent  members  of  the  community.  His  investigation, 
conducted  over  a  three-week  period,  concluded  that  there  was  insufficient 
evidence  to  file  charges  of  drug  use  against  any  person,  including  Gladis 
Unfortunate;  however,  in  his  personal  opinion,  the  use  of  marijuana  was 
possible.  As  to  the  other  charges  of  non-conforming  societal  activities, 
the  County  Attorney  found  no  basis  or  evidence  in  that  regard. 

On  November  1,  1980,  Gladis  Unfortunate  filed  suit  against  Rick  Wood- 
ward, the  Pioneer  Press,  and  the  owner  of  Pioneer  Press,  Strom  Writer,  for 
defamation  of  her  character,  slander,  emotional  and  mental  distress  asking 
for  actual  and  punitive  damages.  The  total  amount  claimed  in  the  lawsuit 
amounted  to  well  over  $250,000.  Gladis  Unfortunate  also  asked  for  damages 
resulting  from  her  loss  of  wages  due  to  losing  the  election  for  the  school 
board  seat.  Pioneer  Press  and  Rick  Woodward  answered  the  complaint  filed 
against  them  and  denied  any  and  all  allegations. 

During  the  course  of  preparing  for  the  trial  on  this  civil  suit, 
Gladis  Unfortunate's  attorney  requested  that  Rick  Woodward  appear  in  the 
County  Courthouse  and  answer  questions  in  a  deposition.  A  deposition  is 
used  to  record  the  answers  of  a  witness  for  future  use  in  a  trail  as  tes- 
timony and  evidence.  All  witnesses  called  are  required  to  answer  the 
questions  posed  to  them  by  an  attorney.  If  a  witness  fails  to  answer  a 
question,  the  attorney  may  go  into  District  Court  and  ask  a  Court  Judge 
for  an  order  compelling  an  answer  to  these  questions.  If  the  witness 
again  refuses  to  answer  the  question,  the  Court  Judge  may  hold  that  person 
in  CONTEMPT  OF  COURT.  "Contempt  of  Court"  means  that  a  person  refuses  to 
follow  the  order  of  a  Court  and  therefore  should  be  punished  for  those 
actions . 

On  November  25,  1980,  Rick  Woodward  appeared  in  the  Courthouse  to 
answer  questions  from  Gladis  Unfortunate's  attorney  regarding  his  news- 
paper article.  Rick  answered  all  of  the  questions  that  were  posed  to  him 
in  detail  and  honestly.  About  one  hour  into  the  deposition  Gladis  Unfor- 
tunate's attorney  posed  this  question  to  Rick: 

Question:  NOW  MR.  WOODWARD  WOULD  YOU  PLEASE  IDENTIFY  AND  STATE  THE  NAME 
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OR  NAMES  OF  THE  SOURCES  THAT  YOU  USED  IN  WRITING  YOUR  ARTICLE 
CONCERNING  GLADIS  UNFORTUNATE  IN  THE  PIONEER  PRESS  NEWSPAPER 
ARTICLE  THAT  APPEARED  ON  SEPTEMBER  15,  1980? 

Answer:  Sir,  (answered  Rick  Woodward)  I  cannot  and  will  not  disclose  the 
name  or  names  of  person  or  persons  as  sources  who  gave  me  the 
information  regarding  the  activities  which  occurred  that  evening 
and  which  I  used  in  my  newspaper  article.  I  claim  journalistic 
privilege  and  my  rights  under  the  United  States  Constitution, 
Freedom  of  the  Press. 


After  Rick  Woodward  refused  to  answer  the  question  posed  to  him, 
Gladis  Unfortunate's  attorney  went  to  the  District  Court  and  filed  a 
Motion  to  compel  Rick  Woodward  to  answer.  The  District  Court  Judge,  L. 
Hand,  granted  the  Motion  and  ordered  Rick  Woodward  to  answer  the  question 
of  who  his  sources  were  at  that  time.  Judge  Hand  was  of  the  opinion  that 
Gladis  Unfortunate  could  not  conduct  a  fair  trial  if  she  was  not  able  to 
find  out  who  told  the  newspapers  about  the  alleged  use  of  marijuana  during 
her  fund-raising  party.   Judge  Hand  in  his  opinion  stated: 


The  Freedom  of  the  Press  is  a  cherished  and  strong  right  in  this 
democracy  and  should  not  be  set  aside  lightly.  A  news  journalist 
must  be  informed  of  all  that  is  happening  in  our  society  so  that  he 
may  be  able  to  give  that  information  to  the  public  at  large.  How- 
ever, a  person's  Right  of  Privacy  and  her  right  to  be  let  alone  and 
free  from  allegations  and  attacks  on  her  personal  and  private  life 
are  also  protected  by  the  Montana  and  United  States  Constitutions. 

We  have  here  a  classic  confrontation  between  a  news  reporter's  want 
and  need  for  confidentiality  of  his  news  source  and  a  respected  citi- 
zen's right  of  privacy  and  her  right  not  to  be  destroyed  by  allega- 
tions and  leaked  information.  Gladis  Unfortunate,  I  believe,  must  be 
allowed  to  find  who  the  informants  are  in  this  case  so  that  she  can, 
if  there  are  grounds,  be  able  to  hold  this  person  or  these  persons 
responsible  for  their  actions.  I  reluctantly  decide  that  Rick  Wood- 
ward must  disclose  this  information  and  failure  to  do  so  will  result 
in  him  being  found  guilty  of  Contempt  of  this  Court. 


Rick  Woodward  received  this  Order  from  the  Court  and  refused  to  dis- 
close his  news  source.  At  a  later  hearing,  Woodward's  attorney  told  the 
court  that  Rick  Woodward's  rights  stem  from  the  Constitution;  and  that  he 
has  taken  a  personal  oath  to  his  informant  not  to  disclose  that  news 
source;  that  it  would  be  contrary  to  the  tradition  of  the  journalist's 
profession,  and  that  it  would  be  dangerous  to  allow  disclosure  because  of 
the  effect  it  may  have  on  other  news  journalists.   Because  of  his  actions, 
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Judge  L.  Hand  found  Woodward  in  Contempt  of  Court  and  has  ordered  that 
Rick  Woodward  remain  in  the  County  Jail  until  such  time  as  he  complies 
with  the  Order  from  the  District  Court.  Rick  Woodward  has  been  in  jail  up 
to  this  day. 


THE  APPEAL 

Rick  Woodward  is  now  seeking  counsel  to  appeal  the  District  Court 
Order  to  the  Montana  Supreme  Court.  Gladis  Unfortunate  seeks  counsel  to 
respond  to  Rick's  argument  before  the  Court.  As  Montana  Supreme  Court 
participants,  you  will  be  assigned  randomly  as  to  which  person  you  will 
represent  before  the  Montana  Supreme  Court. 

As  Montana  Attorneys,  you  will  be  responsible  to  draft  a  written 
brief  (written  argument  on  the  side  of  your  client  as  the  following  in- 
structions will  show).  On  the  written  and  oral  argument,  you  will  be  re- 
sponsible to  only  argue  one  assigned  side. 

Attorneys  for  the  Appellant  will  be  designated  as  A.  Rick  Woodward 
is  the  Appellant.  He  is  appealing  from  the  District  Court  Order  that 
placed  him  in  jail. 

Attorneys  for  the  Respondent  will  be  designated  as  R.  Gladis  Unfor- 
tunate is  the  Respondent.  She  responds  to  the  argument  made  by  Woodward 
and  wants  the  Montana  Supreme  Court  to  affirm  or  uphold  the  Order  keeping 
Rick  Woodward  in  jail  and  ordering  him  to  disclose  his  source. 
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Appendix  L 


DEFINITION  OF  LEGAL  TERMS 


AFFIRMED       decision  same  as  given  in  the  lower  court 

ANSWER         a  reply  to  the  allegations  stated  in  the  complaint 

APPELLANT      one  who  appeals  the  case  to  a  superior  court  to  examine 
or  review  a  decision 

APPELLEE       one  who  defends  appeal  of  case  to  a  superior  court 

ARGUMENT       persuasive  reasoning  by  a  lawyer  to  the  judge  or  jury 
stating  why  the  case  should  be  decided  by  them  in  his  favor 

BAILIFF        an  officer  who  serves  in  court  trial  and  who  formally 
opens,  recesses,  re-opens,  and  closes  the  trial  session 

BRIEF         a  concise  statement  of  the  client's  case 

BURDEN  OF      the  obligation  to  prove  facts  bearing  upon  issues  raised  be- 
PROOF         tween  parties  in  a  suit 

CLOSING        summary  of  the  facts  bearing  upon  issues  raised  between 
ARGUMENT      parties  in  a  suit 

COMPLAINT      a  formal  written  application  requesting  action  upon  a  speci- 
fic matter  by  a  court  at  law 

COURT  CLERK    a  person  who  records  all  testimony  of  the  witnesses  and 
trial  happenings  and  swears  in  witnesses 

DEFENDANT      a  person  required  to  make  answer  in  an  action  or  suit 

DISSENTING     decision  of  a  minority  of  judges  hearing  a  case  which  dis- 
OPINION       agrees  with  and  is  contrary  to  the  opinion 

EVIDENCE  material  or  documents  submitted  in  a  court  trial 

HEARSAY  gossip  or  rumor 

IMMATERIAL  of  no  substantial  consequence 

IRRELEVANT  does  not  apply 

JURY  a  body  of  persons  sworn  to  give  a  verdict  according  to  the 

evidence  of  a  given  trial 

JURY  FOREMAN   chief  man  of  the  jury  who  acts  as  speaker  and  chairman 
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Appendix  L 
(continued) 


OBJECTION 

OPENING 
STATEMENT 

OPINION 


OVERRULED 
PLAINTIFF 


disapproval  of  a  testimony  or  method  used 


summary  of  facts  to  be  shown  by  evidence 

a  formal  statement  expressed  by  judges  of  the  legal  reasons 
and  principles  upon  which  a  decision  is  based 

to  decide  against 

one  who  commences  a  suit  to  obtain  a  remedy  for  the  injury 
to  his  rights 


PREJUDICIAL    tendency  to  be  damaging 

PRIMA  FACIE    a  case  strong  enough  that  it  can  be  overthrown  only  by  con- 
CASE         tradicting  or  rebutting  evidence 

REMANDED  sent  back 

REVERSED  to  overthrow  by  a  contrary  decision 

SUSTAINED  support  as  a  truth  -  uphold 

VERDICT  decision  of  a  jury  on  the  matter  submitted  by  trial 

VOIR  DIRE  questioning  of  the  panel  of  jury  at  the  beginning  of  the 
trial  by  the  lawyers  to  determine  if  each  member  of  the 
panel  is  qualified  to  hear  the  case  and  determine  it  fairly 

"YOUR  HONOR"   proper  manner  of  speaking  to  the  judge 
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CAUSE  NO.   1980-1981 


IN  THE  MONTANA  SUPREME  COURT 


RICK  WOODWARD,  Appellant  Appeal   from   the   District 

Court  of  Saint  Petersburg, 
Versus  Montana 

GLADIS  UNFORTUNATE,  Respondent  Honorable:    Judge   L.   Hand 


BRIEF  AND  ARGUMENT  FOR  THE 


ATTORNEYS 


COUNSEL  FOR 
CODE  NUMBER 
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NOTICE  OF  APPEAL 


IN  THE  MONTANA  SUPREME  COURT 


GLADIS  UNEORTUNATE,  Respondent 

versus 

RICK  WOODWARD,  Appellant 


CAUSE  NO. 
1980-1981 


Notice  is  hereby  given  that  ,  as  a  student 

of  school,  hereby  intends  to  participate  in  the 

Supreme  Court  and  to  appeal  to  the  Supreme  Court  the  above-named  case. 
The  person  who  is  identified  below  will  become  a  member  of  a  team  of 
co-attorneys,  and  will  accept  all  of  the  responsibilities  outlined  in  the 
Judicial  Manual  on  appeal. 

Upon  submitting  this  Notice  to  the  Clerk  of  the  Court,  I  will  receive 
a  confirmation  of  participation  and  an  assignment  of  which  side  I  am  to 
argue  by  way  of  written  brief. 


Name  of  Team 
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SOURCES 
For  Research  of  the  Judicial  Argument 

1.  Ask  high  school  librarian  for  books  and  articles  that  pertain  to  the 
Freedom  of  the  Press  and  the  Right  of  Privacy  argument.  Read  up  on 
journalistic  privilege.  You  may  cite  these  textbooks  and  articles  in 
your  written  and  oral  argument. 

2.  Magazines  and  periodicals  --  see  recent  articles  on  the  subject. 

3.  Talk  to  news  journalists  in  your  community  for  ideas  and  sources. 
Explain  the  appeal  and  ask  for  advice. 

4.  Ask  a  local  attorney  to  volunteer  some  time  to  assist  you  in  research- 
ing cases  and  to  offer  advice  on  how  to  write  and  argue  the  case 
(pursuant  to  the  Judicial  Manual). 

5.  Talk  to  your  American  Government  and  Social  Studies  instructors  and 
teachers.   Let  them  read  the  manual  and  ask  them  to  assist. 

6.  If  your  local  District  Court  Judge  has  some  free  time,  ask  him  to 
give  you  advice  on  materials  and  arguments.  You  may  be  surprised  at 
how  friendly  our  state  judges  are! 


Specific  cases: 

Branzburg  v.  Hayes,  408  United  States  Reporter,  page  665,  (1972). 

Baker  v.  F  and  F  Investment,  470  Federal  Reporter,  2nd  p.  778,  (1972) 

New  York  Times  v.  Sullivan,  376  United  States  Reporter,  p.  254,  (1964) 
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BARD  MEMORIAL  HOSPITAL,  AND  OTHERS, 

Appellant, 

-against- 

PATRICIA  MILLER, 

Appellee. 


TRANSCRIPT  OF  RECORD 
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DISTRICT  COURT 
COUNTY  OF  SILVER  DOLLAR 
STATE  OF  MONTANA 


PATRICIA  MILLER, 


Plaintiff, 


-against- 

BARD  MEMORIAL  HOSPITAL,  EVAN  BASH, 
JON  SCHREIBER  AND  LIZZY  BORDEN, 

Defendants. 


COMPLAINT 


Plaintiff,  Patricia  Miller,  M.D. ,  residing  at  711  Hope  Street,  in  the 
City  of  Last  Chance,  County  of  Silver  Dollar,  in  the  State  of  Montana  by 
and  through  her  attorney,  alleges  the  following: 

1.  Defendant,  Bard  Memorial  Hospital,  is  a  nonprofit  corporation  located 
in  the  State  of  Montana  and  has  its  principal  place  of  business  at  10 
Winnebago  Street,  City  of  Last  Chance. 

2.  Defendants,  Evan  Bash,  Jon  Schreiber,  and  Lizzy  Borden,  are  staff 
physicians  at  Bard  Memorial  Hospital. 

3.  Plaintiff  is  suffering  from  cancer  of  the  pancreas. 

4.  On  April  23,  1981,  Plaintiff  underwent  surgery  performed  by  Defendant 
Schreiber  at  Defendant  Bard  Memorial  Hospital  and  began  a  course  of  treat- 
ment that  combined  radiation  and  chemotherapy. 

5.  On  July  20,  1981,  Plaintiff  attended  a  symposium  on  alternatives  in 
cancer  treatment  at  which  she  learned  of  the  drug  "laetrile." 

6.  On  July  21,  1981,  Plaintiff  met  with  Defendant  Bash  and  was  refused 
prescription  of  laetrile  for  her  condition. 

7.  On  July  24,  1981,  Plaintiff  traveled  to  Mexico  and  began  a  two-week 
treatment  program  of  laetrile  therapy. 

8.  Plaintiff  experienced  substantial  relief  following  these  treatments 
and  returned  to  the  State  of  Montana. 

9.  On  August  8,  1981,  Plaintiff  met  with  Defendants  Bash,  Schreiber,  and 
Borden  and  was  again  denied  her  request  for  the  prescription  of  laetrile. 

10.  Defendant  doctor  denied  laetrile  based  on  Health  and  Safety  Code 
Section  1701,  State  of  Montana. 
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11.  Such  denial  violates  Plaintiff's  constitutional  right  of  privacy. 

12.  Plaintiff  requests  this  court  to  order  Defendants  to  allow  Plaintiff 
her  choice  of  treatment  of  laetrile. 


WHEREFORE,  Plaintiff  prays  this  court  enter  a  permanent  injunction 
enjoining  Defendants  from  refusing  a  Plaintiff's  request  to  be  treated 
with  laetrile  and  a  declaratory  judgment  that  the  Montana  State  Health  and 
Safety  Code  Section  1701  is  unconstitutional. 


/s/  Merry  Mason 


Attorney  for  Plaintiff 
66  Anxiety  Street 
Last  Chance,  Montana 


Dated:   August  20,  1981 
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DISTRICT  COURT 
COUNTY  OF  SILVER  DOLLAR 
STATE  OF  MONTANA 


PATRICIA  MILLER, 


Plaintiff, 


-against- 

BARD  MEMORIAL  HOSPITAL,  EVAN  BASH, 
JOHN  SCHREIBER  AND  LIZZY  BORDEN, 

Defendants. 


ANSWER  TO  COMPLAINT 


Defendants,  Bard  Memorial  Hospital,  Evan  Bash,  M.D.,  John  Schreiber, 
M.D.,  and  Lizzy  Borden,  M.D.,  by  and  through  their  attorney,  answer  the 
complaint  of  Plaintiff,  Patricia  Miller,  M.D.: 

1.  Admit  the  allegations  contained  in  paragraphs  1,  2,  3,  4,  6,  9  and 
10. 

2.  Deny,  on  information  and  belief,  the  allegations  contained  in  para- 
graphs 11  and  12,  for  reason  that  laetrile  is  illegal  for  people  in 
the  State  of  Montana. 

WHEREFORE,  Defendants  ask  this  court  to  dismiss  the  complaint  of 
Plaintiff. 


/s/  Betty  Ross 


Attorney  for  Defendants 
86  Muchmore  Road 
Last  Chance,  Montana 


Dated:   August  27,  1981 
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DISTRICT  COURT 
COUNTY  OF  SILVER  DOLLAR 
STATE  OF  MONTANA 


PATRICIA  MILLER, 


Plaintiff, 


-against- 

BARD  MEMORIAL  HOSPITAL,  EVAN  BASH, 
JOHN  SCHREIBER  AND  LIZZY  BORDEN, 

Defendants . 


ORDER  OF  DISTRICT  COURT 


FOOTE,  W. 

This  action  is  presently  before  the  court  to  order  on  a  motion  for 
injunctive  defendants  from  denying  the  plaintiff  access  to  her  choice  of 
medical  treatment. 

I  make  the  following  findings  of  fact  in  this  case: 

The  plaintiff,  Patricia  Miller,  M.D.,  a  respected  45-year-old  derma- 
tologist and  community  leader,  began  to  feel  ill  in  April,  1981.  Follow- 
ing numerous  episodes  of  stomach  pain,  back  pain,  nausea,  intense  itching 
and  diarrhea,  her  husband  insisted  that  she  make  an  appointment  with  their 
family  physician,  Dr.  Evan  Bash.  Dr.  Bash  suggested  hospitalization  and 
after  a  week  of  tests  at  Bard  Memorial  Hospital,  the  diagnosis  was  cancer 
of  the  pancreas.  Dr.  Bash  consulted  with  two  of  Silver  Dollar's  leading 
oncologists,  Dr.  Jon  Schreiber  and  Dr.  Lizzy  Borden,  and  recommended  a 
laparotomy,  removing  the  tumor  and  part  of  the  pancreas.  A  course  of 
treatment  combining  radiation  and  chemotherapy  was  prescribed. 

The  prognosis,  however,  was  poor.  By  July,  Dr.  Miller's  condition 
had  deteriorated  substantially,  and  the  course  of  treatment  had  thus  far 
failed.  Dr.  Miller  began  to  put  her  affairs  in  order,  knowing  by  virtue 
of  her  medical  training  that  death  was  likely.  On  July  19,  she  made  con- 
tact with  another  person  and  began  taking  laetrile. 

Dr.  Bash  expressed  his  disapproval  instantly.  Laetrile,  he  advised, 
is  worthless.  Furthermore,  Dr.  Bash  informed  her,  the  Montana  State 
Health  and  Safety  Code  Section  1701  bars  the  prescription  or  use  of 
laetrile  in  the  State  of  Montana. 

Undaunted,  Dr.  Miller  contacted  Mr.  Gibbons  in  Mexico  and  received  a 
series  of  laetrile  injections  administered  by  Dr.  Fleisch.  The  total  cost 
of  this  two-week  treatment  program  was  $15,000. 
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Dr.  Miller  returned  home  on  August  6.  She  met  with  Drs.  Bash, 
Schreiber  and  Borden  on  August  8  and  told  them  of  the  substantial  relief 
that  she  had  experienced.  She  asked  them  to  prescribe  laetrile  as  a 
supplement  to  whatever  other  forms  of  treatment  they  deemed  advisable. 
Once  again,  Dr.  Bash  reminded  her  of  Health  and  Safety  Code  Section  1701 
and  medical  literature  demonstrating  the  inefficiency  of  laetrile.  All 
three  physicians  urged  Dr.  Miller  to  resume  conventional  therapy.  Conse- 
quently, Dr.  Miller  agreed  to  resume  therapy  and  started  this  lawsuit. 

The  plaintiff  contends  that  the  refusal  to  treat  her  according  to  her 
wishes  impinges  upon  her  constitutional  rights  of  privacy.  Defendants 
answer  that  their  refusal  is  a  valid  exercise  of  the  State's  police  power 
to  limit  people  from  taking  worthless  drugs. 

The  court  concludes  that  the  Montana  State  Health  and  Safety  Code 
Section  1701  is  unconstitutional.  The  right  of  autonomous  decision  is  im- 
plicit in  our  nation's  trust  of  individual  liberty.  This  court  will  not 
allow  the  State  to  interfere  with  the  life  choice  of  an  informed  and  com- 
petent citizen. 

Accordingly,  plaintiff  is  ordered  to  be  allowed  laetrile  therapy. 

So  ordered. 


/s/  Wisdom  Foote 


Judge,  Superior  Court 
County  of  Silver  Dollar 
State  of  Montana 


Dated:   December  23,  1981 
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BEFORE  THE  SUPREME  COURT  OF  THE  STATE  OF  MONTANA 


PATRICIA  MILLER, 


Plaintiff, 


■against- 


BARD  MEMORIAL  HOSPITAL,  EVAN  BASH, 
JOHN  SCHREIBER  AND  LIZZY  BORDEN, 

Defendants . 


NOTICE  OF  APPEAL 


PLEASE  TAKE  NOTICE  that  the  defendants  in  this  case  hereby  appeal  to 
the  Supreme  Court  from  the  Order  of  Judge  Wisdom  Foote  on  the  23rd  day  of 
December,  1981. 


ORDER 


It  is  so  ordered  that  Oral  Arguments  will  be  conducted  on 
1982  before  the  Justices  of  the  Montana  State  Supreme  Court. 


Chief  Justice 
State  of  Montana 


Dated:   January  5,  1982 
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APPENDIX 


Montana  State  Health  and  Safety  Code  Section  1701 


Section  1701: 

The  sale,  delivering,  giving  away,  prescribing  or  administering  of 
the  drug  or  medicine  known  as  laetrile,  to  be  used  in  the  treatment  or 
alleviation  or  cure  of  cancer  is  unlawful  and  prohibited. 

Legislative  findings: 

Despite  intensive  campaigns  of  public  education,  there  is  a  lack  of 
adequate  and  accurate  information  among  the  public  with  respect  to  pre- 
sently proven  methods  for  the  diagnosis,  treatment,  and  cure  of  cancer. 
Various  persons  in  the  State  have  represented  and  continue  to  represent 
themselves  as  possessing  medicines,  methods,  techniques,  skills,  or  de- 
vices for  the  effective  diagnosis,  treatment,  or  cure  of  cancer,  which 
representations  are  misleading  to  the  public,  with  the  result  that  large 
numbers  of  the  public,  relying  on  such  representations,  needlessly  die  of 
cancer,  and  substantial  amounts  of  the  savings  of  individuals  and  families 
relying  on  such  representations  are  needlessly  wasted.  It  is,  therefore, 
in  the  public  interest  that  the  public  be  protected  from  misrepresentation 
in  such  matters  and  laetrile  be  banned. 
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Brief  for  Appellant 
Bard  Memorial  Hospital 


These  are  suggestions  for  arguments  to  be  made  to  the  Montana  State 
Supreme  Court  on  the  case  of  Bard  Memorial  Hospital  et  al  v.  Patricia 
Miller. 

The  attorneys  for  Appellants  in  this  case  should  argue  quite  strongly  that 
the  law,  Section  1701  is  constitutional.  The  State  of  Montana  has  a  right 
to  protect  its  citizens  from  ineffective  drugs  like  laetrile.  It  is  a 
police  power  of  the  state  to  protect  its  citizens. 

They  should  argue  that  Section  1701  is  not  over  broad  and  does  not  violate 
the  Fourteenth  Amendment  of  the  Constitution.  The  attorneys  should  also 
argue  that  the  fundamental  right  of  privacy  does  not  include  a  fundamental 
right  to  obtain  or  use  a  drug  which  has  not  been  certified  as  safe  and 
effective  by  any  state  health  agency.  The  State  of  Montana  must  maintain 
some  safety  for  its  citizens  and  therefore  can  prohibit  the  use  of 
laetrile  for  this  case. 


The  attorneys  should  argue  that  Patricia  Miller  is  not  a  unique  case  and 
if  we  opened  up  the  Pandora's  box  and  allowed  an  ineffective  drug  for 
Patricia  Miller,  then  all  desperately  ill  patients  would  seek  all  types  of 
treatment  without  realizing  the  consequences  of  their  actions.  The  next 
type  of  treatment  may  include  dangerous  drugs  such  as  cocaine  or  other 
hallucinogens . 

The  attorneys  should  argue  that  in  the  case  Privitera  v.  California,  the 
majority  of  Justices  of  the  California  Supreme  Court  said  that  laetrile 
therapy  is  illegal  and  terminal  cancer  patients  cannot  receive  that  treat- 
ment. It  was  dangerous  to  allow  a  patient  to  receive  that  treatment;  the 
right  of  privacy  does  not  include  an  individual's  right  to  choose  treat- 
ment for  one's  own  body  in  terms  of  illness  and  other  causes  of  disease. 

The  attorneys  should  also  argue  the  facts  of  the  case. 

1.  They  should  argue  about  the  consequences  of  allowing  ineffective 
drugs  for  desperate  patients. 

2.  They  should  argue  there  is  a  state  responsibility  to  insure 
safety  for  their  patients. 

3.  They  should  also  argue  that  the  drug  has  not  been  found  safe  and 
that  the  intent  of  the  legislature  was  to  allow  the  State  to  deter- 
mine which  drugs  were  effective  and  which  were  not. 

A.  They  should  argue  that  failure  to  support  the  state's  right  to 
enforce  this  law  would  be  to  open  "quack  medicine  men"  who  profess  to 
have  a  cure  for  everything  from  cancer  to  baldness.  We  cannot  allow 
this  to  happen. 

5.  They  should  also  argue  that  the  California  Supreme  Court's 
decision  is  more  correct  than  the  New  Jersey  Supreme  Court's  de- 
cision . 
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Finally,  again,  there  are  many  emotional  issues  in  this  case.  These  argu- 
ments are  not  intended  to  be  limited,  but  the  attorneys  should  use  some 
imagination  and  discussion  of  the  facts  to  convince  the  court  to  allow  the 
therapy.  This  case  is  one  of  police  powers  of  the  state  and  the  right  to 
protect  people  for  their  own  sakes  and  abilities. 


> 


» 
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Brief  for  the  Appellee 

Bard  Memorial  Hospital  against  Patricia  Miller 

The  following  arguments  are  recommended  as  potential  legal  arguments  on 
behalf  of  Patricia  Miller,  who  is  asking  the  court  to  allow  her  the  use  of 
the  drug  laetrile  as  medical  treatment  for  her  pancreatic  cancer. 

It  would  be  important  to  note  the  facts  to  the  court,  including: 

1.  Patricia  Miller  is  a  medical  doctor  or  physician. 

2.  The  appellee  has  no  other  recourse  but  to  seek  laetrile  therapy. 

3.  Other  forms  of  treatment  have  not  worked. 

4.  According  to  opinion  of  the  District  Court,  the  Supreme  Court  of 
the  State  of  Montana  should  uphold  and  allow  Patricia  Miller  to 
choose  laetrile  therapy. 

5.  Laetrile  therapy  had  substantially  improved  her  condition, 
according  to  the  opinion. 

6.  Patricia  Miller  is  not  an  ignorant,  desperate  person  but  is  a 
knowledgeable  person  who  knows  the  potential  consequences  of  her 
actions . 

7.  She  also  is  requesting  supplemental  treatment  of  laetrile  to  her 
existing  treatment. 

As  to  the  arguments  of  law,  the  attorneys  for  appellee,  Patricia  Miller, 
should  argue  that  the  United  States  Constitution  protects  an  individual's 
right  of  privacy.  The  Supreme  Court  has  held  in  several  cases  including 
Roe  v.  Wade,  the  abortion  case,  that  the  right  of  privacy  stems  from  the 
Fourteenth  Amendment  of  the  Constitution. 

The  attorneys  for  appellee  should  also  argue  that  the  State  of  Montana 
statute  is  over  broad  and  overbearing  on  this  patient.  The  state  may  pro- 
tect its  people  from  ineffective  drugs  and  incompetent  individuals  in 
administering  medical  treatment.  But,  in  this  instance,  the  appellee, 
Patricia  Miller,  is  a  medical  physician;  therefore,  the  statute  is  over- 
bearing on  her  case. 

The  attorneys  for  appellee  should  also  show  the  court  that  in  the  New 
Jersey  Supreme  Court  a  case  called  Suenram  v.  Society  of  Valley  Hospital 
allowed  the  hospital  and  physicians  to  provide  therapy.  The  New  Jersey 
Supreme  Court  held  that  this  was  not  a  situation  where  a  naive  patient  had 
been  led  away  from  the  more  effective  orthodox  therapy.  In  that  case  the 
cancer  patient  was  well  informed  and  competent,  and  the  court  decided  not 
to  deny  her  laetrile  therapy. 
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Finally,  the  right  to  choose  to  do  what  one  wants  to  do  with  one's  own 
body  is  fundamentally  a  right  inherent  for  each  individual  person.  When  a 
cancer  patient  is  terminally  ill  and  other  treatments  can  offer  nothing, 
the  terminal  cancer  patient  has  a  right  and  final  choice  to  choose  either 
the  accepted  therapy  or  an  alternate  cancer  therapy  like  laetrile. 

This  is  by  no  means  all  of  the  arguments  that  can  be  presented  to  the 
court.  The  case  has  many  emotional  facts  attached  to  it  as  well  and  the 
attorneys  would  be  urged  strongly  to  argue  on  behalf  of  their  client's 
right  to  life  in  this  case;  her  right  to  choose  the  therapy  and  treatment 
for  her  illness,  and  for  her  desire  to  become  well  again. 

Also,  please  share  this  argument  with  your  co-counsel  on  the  case  and  of 
the  record. 


> 


> 
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PROCEDURE  FOR  ORAL  ARGUMENT 


SUPREME  COURT  PROTOCOL 


The  court  is  officially  opened  by  a  Marshall. 

Marshall  stands  -  (he  asks  those  present  to  stand) 

Then  he  says:  "HERE  YE  -  HERE  YE  -  HERE  YE.  .  .THE  HONORABLE 
SUPREME  COURT  OF  THE  STATE  OF  MONTANA  WILL  NOW  BE 
IN  SESSION." 

The  presiding  judge  asks  each  team  of  lawyers  if  it  is  ready  to 
proceed. 

Each  team  of  lawyers  is  allotted  twenty  minutes  to  state  its  case 
in  the  following  manner: 

Lawyers  begin  by  saying.  .  ."MAY  IT  PLEASE  THE  COURT" 

then.  .  .  First  Appellant  Lawyer 
Second  Appellant  Lawyer 
First  Appellee's  Lawyer 
Second  Appellee's  Lawyer 
First  Appellant  Lawyer  for  rebuttal. 

After  the  lawyers  have  completed  their  presentations,  the  presiding 
judge  will  ask  his  colleagues  if  they  have  any  questions  regarding  the 


case. 


Following  the  questioning  period,  the  court  is  adjourned. 
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